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BRIEF ON BEHALF OF THE APPELLANT 


JURISDICTIONAL STATEMENT 

i 

| 

This is an appeal by Richardson S. Gladden and Hjazel 
Gladden from a judgment of the Municipal Court of ^Ap¬ 
peals for the District of Columbia reversing a verdiejt of 
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a jury and judgment entered thereon in the Municipal 
Court for the District of Columbia. This Coui't allowed 
the appellants’ petition for the allowance of an appeal on 
November 7, 1946. This Court has jurisdiction to hear the 
appeal under D. C. Code 1940, sec. 11-773 (Act of April 
1, 1942, 56 Stat. 196, ch. 207, sec. 8.) 

THE QUESTIONS FOR DECISION 

1. In order to charge on appeal as error a court’s 

; charge to the jury, must objection thereto be taken before 

the jury retires to consider its verdict? 

2. Is it a sufficient designation of error in a statement 
of errors on appeal for an appellant to merely state that 
the trial court erred in its instructions to the jury without 
specifying in any detail the errors of which such party 

| complains ? 

3. Where a party’s motion for a new trial is not granted, 
and the trial court on its own initiative does not grant 

j a new trial within ten days after judgment, may the 
Municipal Court of Appeals on its own initiative grant 
a new trial on a ground not specified in the motion for 
new trial or on a ground not set forth as an error in the 
appeal? 

4. Where a tenant rents an apartment in an apartment 
house containing more than one unit which apartment 

: contains the usual electric switches and other fixtures, 
the current of which is controlled by a master switch 
in the sole and exclusive control of the landlord and where 
in order for current to reach the apartment unit of the 
tenant it is necessary to pass through wires and other elec¬ 
trical appliances in the control of the landlord, is the wir¬ 
ing and electric switches located in the apartment of the 
tenant under the control of the landlord? 

5. Where a lease between the parties contains clauses 
which are ambiguous and susceptible of more than one 
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meaning, may the court in its charge to the jury instruct 
the jury that in arriving at the interpretation to be placed 
upon the lease the jury may take into consideration the 
interpretation placed thereon by the parties thereto as 
evidenced by their action in the past? 

6. Where a party lias it within his power to testify as 
to evidence within its exclusive knowledge and contrql and 
such party does not testify as to such evidence, does not 
an inference arise therefrom that such evidence would be 
contrary to the interests of that party? 

i 

STATEMENT OF THE CASE 

This is an appeal from a decision of the Municipal 
Court of Appeals for the District of Columbia reversing 
a verdict of a jury and judgment for appellants entered 
thereon in the Municipal Court for the District of Columbia. 

On or about April 1, 1941 Richardson S. Gladden and 
Hazel Gladden, husband and wife, plaintiffs in the trial 
court and appellants herein, rented an apartment irom 
Walker & Dunlop, Inc., a corporation, defendant ini the 
trial court and appellee herein, for the term of one year. 
They continued in possession, however, after the leas^ ex¬ 
pired. On or about Thanksgiving of 1943 the elejctric 
switches in their apartment became defective; sparks|flew 
from the switches, and the lights flickered on and off \jdien 
the switches were used (A 7). In December of that year 
or January of 1944, appellants reported to appellee thaj; the 
switch located in the bathroom of their apartment was (par¬ 
ticularly defective. Appellee sent a repairman to appel¬ 
lants apartment to repair the switch, which he did (Aj 8). 
Thereafter appellants continued to have trouble with j the 
switches in their apartment. On May 9, 1944 the lady ap¬ 
pellant advised appellee on the telephone that the hall 
switch in particular was giving trouble (A 9). 

Three days thereafter, on May 12, 1944, the lady appel¬ 
lant, while answering the telephone in the hall of appel- 
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lants ’ apartment, inadvertently touched the electric switch. 
As a result thereof she was knocked to the floor, receiving 
an injury to her leg and foot, shock to her nervous system 
jand other injuries about which she complained (A 9). An 
jemployee of the telephone company testified on behalf of 
'appellants that he examined the telephone immediately 
after the acident and found it in perfect condition (A 18). 
An employee of the Potomac Electric Power Company 
testified that his company furnished the electricity for the 
apartment house in which appellants were tenants. The 
electric company’s control of the electric system and cur- 
I rent ended at the main line switch which is located in the 
' basement of the apartment house just inside the basement 
. wall. The electric company owned the electric meter but 
• did not own or control any of the wiring, switches or other 
electric fixtures located inside the building, lie further 
testified that the entire system in the apartment house 
including the current was controlled by the main line 
switch which belonged to the landlord (appellee) of the 
apartment house (A 18-21). 

The evidence further disclosed that although the ten¬ 
ants in the building paid for their own electric current, the 
meters therefor were not in their apartments but located 
elsewhere in the building. The extent of the appellant’s 
| injuries and damages were corroborated by her physician 
and Mrs. Mae O’Neill. 

At the close of the appellants case appellee moved for a 
directed verdict, which was denied. Appellee in its case 
then introduced evidence which tended to show that appel¬ 
lants had not notified appellee of the defective switch until 
after the accident. Their repairman, Wilbur Shaw, from 
, the Superior Lock and Electric Co., testified that he had 
j examined the switch in question after the accident and 
i found nothing wrong with it (A 25). He was not questioned 
; whether there was any connection between the various 
j switches and light in the apartment and the hall switch 


where the lady appellant was injured, nor was he Ques¬ 
tioned whether a defect in the system would manifest ifself 
in more than one switch, although this was information 
-within defendant’s exclusive possession. On cross-exandina- 
tion he admitted that an electric switch in good condition 
does not permit a user thereof to be shocked (A 26). j 

The evidence further disclosed that the appellee prior 
to appellants injury had made numerous repairs to appel¬ 
lants apartment and to other apartments in the apartment 
building. At the close of the entire ease appellee again 
moved for a directed verdict arguing that the lease j ab¬ 
solved the defendant from liability. This motion fwas 
denied (A 29). 


Appellants requested the court to charge the jury thQt if 
the landlord undertook to make any repairs to the electric 
system, it was its duty to make such repairs properly; and 
if, after the repairs were made, the electric system was 
still in a dangerous condition, then the appellee’s failure 
to make the repairs properly was negligence. The Respon¬ 
dent objected to this instruction when requested but mjade 
no objection to the court’s charge to the jury (A 40). The 
court charged the jury that in arriving at the duty of |the 
landlord to make repairs, it should take into consideration 
the interpretation placed on the lease by the parties thereto 
in their course of conduct in the past whereby the land¬ 
lord, appellee herein, had made repairs on notice from (ap¬ 
pellants (A 40). This was not objected to by appellee. 
After the court charged the jury, counsel were asked if they 
had any objections or suggestions to make. Counsel for (ap¬ 
pellee had none. The case was then submitted to the jury 
upon the court’s charge, and the jury returned a vercjict 
for the appellants in the sum of $1500 for the lady appel¬ 
lant and $250 for the man appellant. 


Appellee thereafter filed a motion for a judgment nlon 
obstante verdicto or in the alternative for a new trial (A jt). 
The motions set forth as grounds the following: 
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1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to law. 

3. That the court erred in its instruction to the jury. 

4. That the verdict is excessive in fact and law. 

5. That the court erred in refusing to direct a verdict 
for the defendant and for other grounds apparent 
of record. 

I The court overruled both motions. Appellee then ap¬ 
pealed to the Municipal Court of Appeals, citing the fol- 
I lowing statement of errors (A 6): 

1. The Court erred in denying defendant’s motion for 
a directed verdict at the close of the plaintiffs 
case. 

2. The Court erred in refusing to instruct a verdict 
for the defendant at the close of all the evidence 
in the case. 

3. That the court erred in denying defendant’s mo¬ 
tion to enter judgment notwithstanding the verdict. 

4. The Court erred in its instruction to the jury. 

In its brief the only instruction that the appellee spe¬ 
cifically complained of was the court’s instruction on dam¬ 
ages. The Municipal Court of Appeals did not decide or 
rule upon that instruction. The issues before the Municipal 
Court of Appeals were at the most only two and legally 
only one. The first issue was whether the trial court should 
have directed a verdict during some stage of the trial for 
the appellee; and secondly, did the trial court correctly 
instruct the jury on damages. The Municipal Court of 
Appeals did not answer either of these issues but appar¬ 
ently searched the record to find other questions that were 
not raised and were not before the court. These ques¬ 
tions were not raised, the Municipal Court of Appeals mis¬ 
stated the law of this jurisdiction as set forth by the United 
States Court of Appeals for the District of Columbia and 
by the Supreme Court of the United States. 


SUMMARY OF ARGUMENT 


1. In order to preserve error in a court's charge to the 
jury a party must object to the charge before the; jury 
retires to consider its verdict, or, if no opportunity is 
given at that time, at the earliest time that the objection 
can be made. 

± A motion for a new trial must specify in detail its 
grounds so that the court may ascertain whether the ques¬ 
tions were raised during the trial, are proper grounds 
for the motion, and in order that the opposing party may 
be prepared to argue the motion. The motion muft be 
filed within a limited time and unless the grounds are sjtated 
in the motion it is impossible to tell whether the grounds 
argued are the grounds upon which the motion was (jirigi- 
nallv based. The trial court of its own initiative may jpant 
a new trial within a limited time. Unless the ground^ for 
the motion are specified it may be impossible.for the op¬ 
posing party to tell whether the motion is granted for reas¬ 
ons relied upon by the moving party or reasons advajnced 
by the court. * j 

3. The Municipal Court of Appeals is not a court of 
plenary jurisdiction but is a court of limited jurisdiction 
designed to review questions raised in the trial court.; Its 
jurisdiction is no greater than the court whose judgment 
it is reviewing. If the lower court was without authority 
to grant a new trial, the appellate court cannot graht a 
new trial. Unless the trial court had before it in the motion 
for new trial a ground which authorized it to grant a jnew 
trial, it could not grant a new trial on a ground not stated 
therein later than ten days after the date of the judgment. 
The Municipal Court of Appeals could only decide whether 
the motion for new trial should or should not have tjeen 
granted. Appellee did not cite the failure to grant the 
motion for new trial as error and, therefore, the question 
was not before the Municipal Court of Appeals. It hasi no 
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I 

i 

1 


inherent jurisdiction to grant a new trial other than on 
grounds that are properly presented to the court. 

4. If it is within the power of a landlord to control a 
, portion of demised premises or a certain appliance therein, 

his exercise of that power or failure to exercise that power 
does not determine his liability for a dangerous condition 
I existing therein. The question for determination is, does 
the landlord have the right to control that particular por- 
. tion of the premises. If it does, then the landlord is respon- 
; sible for its upkeep, and any negligence on its part makes 
the landlord responsible in damages. Further if the land¬ 
lord, although not obligated to do so, undertakes to repair 
a tenants premises, he must exercise due diligence in mak- 
. ing such repairs. 

5. Where the terms of an instrument are ambiguous 
and the parties have acted in acordance with their own in¬ 
terpretation thereof, its meaning is a mixed question of 

| law and fact for the court and jury. The jury must ascer¬ 
tain the facts and apply the law given by the court to 
those facts to ascertain the instrument’s meaning. In the 
final analysis the jury is the final arbiter of the meaning 
of an instrument. 

, G. If a party has information available to him which he 
does not produce at the trial, or if a party’s witness is not 
asked a question, the answer to which would ordinarily be 
favorable to such party, an inference arises amounting to 
almost a conclusive presumption that such evidence or 
such answer would be adverse to the party. 


t 
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ARGUMENT 


In Order to Charge as Error on Appeal any Part of a 
Court's Charge to the Jury, Objection Must Be Made to 
the Charge before the Jury Retires to Consider Its Verdict 

The court charged the jury that if a landlord undertook 
to make any repairs to the electrical system in appellants 
apartment, it was the landlord’s duty to make them Prop¬ 
erly; and if, after the repairs were made, the electrical 
system was still in a dangerous condition, then the appel¬ 
lee's failure to make the repairs was negligence. 

At the time this instruction was requested by appellants 
appellee objected to it, but after the court charged the 
jury, appellee made no objection to the charge although 
the court gave the opportunity for objection. On appeal to 
the Municipal Court of Appeals, this charge was held io be 
erroneous. I 

i 

Civil Rule of Procedure 47 patterned after Federal jftule 
of Civil Procedure 51 provides: 

“No party may assign as error the giving or| the 
failure to give an instruction unless he objects thdreto 
before the jury retires to consider its verdict, stajting 
distinctly the matter to which he objects and ; the 
grounds of his objections.” 

This question has been before this court on several Occa¬ 
sions both before and after the Federal Rules of Civil 'Pro¬ 
cedure. On each occasion it was held that unless the party 
objected to the Court’s charge, such charge or the granting 
or failure to grant an instruction could not be assigned as 
error. 

In Crockett Engineering Co., vs. Ehret Magnesia Mfg 


Co. #9036 decided by this Court on June 17th, 1946, 
Court held: 


the 
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“Moreover, we would be constrained to reach the 
same conclusion, because of Rule 51 of the Federal 
Rules of Civil Procedure * * * Crockett’s counsel 
raised no timely objection to the insufficiency of the 
charge as given, nor to the Court’s failure personally 
to instruct the jury according to the terms of his 
prayer #4.” 

In Lippman vs. Williams, 79 U. S. App. D. C. 334, 147 
F 2nd 150, the Court on page 335 said: 

“The general charge of the court may not have been 
most happily phrased, but since it was not objected 
to, we need not consider it.” 

In Palmer vs. Hoffman, 318 U. S. 109, 87 L ed G43, 63 
S. Ct. 447, the court on page 119 said: 

“In fairness to the trial court and to the parties 
objections to a charge must be sufficiently specific to 
bring into focus the precise nature of the alleged error. 
Where a party might have obtained the correct charge 
by specifically calling the attention of the trial court 
to the error and where a part of the charge was correct, 
he mav not through a general exception obtain a new 
trial • • • ” 

In Pa K. R. Co. vs. Minds, 250 l . S. 368, at page 375, the 
Supreme Court of the United States said: 

“This court has repeatedly held that objections to 
the charge of a trial judge must be specifically made in 
order that he may be given an opportunity to correct 
errors and omissions himself before the same are made 
the basis of error proceedings; this is the only course 
fair to the court and the parties * * * Parties may not 
rest content with the procedure of a trial, saving gen¬ 
eral exceptions to be made the basis of error proceed¬ 
ings, when they might have had all they were entitled 
to by the action of the trial court had its attention been 
seasonably called to the matter.” 

The record in this case discloses that the appellee made 
no requests of any kind for the court to charge the jury. In 
its appeal to the Municipal Court of Appeals, it failed to 
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I 
I 

I 

i 

I 

I 

include all of the prayers requested of the Court by jippel- 
lants and denied on appellee’s objections. How then|could 
the court below determine whether error, if any, wjjis not 
.occasioned by appellee’s own actions? 

i 

If the appellee was dissatisfied with the Court’s charge 
to the jury, could it idly sit back and not raise any Objec¬ 
tions when the court asked if there were objections] take 
its chances on a jury verdict, and then assign error in the 
charge when the jury returned an unfavorable verdict? 

A case very similar to the present one on the procedure 
taken bv counsel is Johnson vs. United States, 318 T T . S. 
189. 

“An objection was made to these statements| and 
overruled and an exception noted. The next moijning 
before the court charged the jury various othet ob¬ 
jections were submitted. During the colloquy the court 
stated that there ‘were a number of matters referred 
to last evening * * * I ruled on some of them, ajll of 
which rulings I indicated I would reconsider. Now, 
have you mentioned to me all the pomts you desire 
to refer to?’ Counsel for petitioner replied, ‘We With¬ 
draw whatever was said last night * * * I think the 
only fair thing to do is to forget everything that |iap- 
pened last night and start this morning.’ The objec¬ 
tion previously made to the prosecutor’s comment on 
the accused’s failure to testify was not renewed, nor 
was any request made to the court to charge the jutv.” 

The court refused to grant a new trial for errot of 
the trial court. It said p. 199: 

I 

“But we do not grant a new trial because of jone 
circumstance which seems to us controlling. Asjwe 
have noticed, though an exception was taken to the 
prosecutor’s connnent on petitioner’s refusal to tes¬ 
tify it was later withdrawn. And when the court 
invited counsel to bring to its attention any objections 
or requests to charge, counsel did not renew the lob- 
jection. Nor was any request made to charge the jury 
on the matter.” I 
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In Boyd vs. United States, 271 U. S. 104, cited in the 
Johnson case, the court said: 

| “At the conclusion of the charge counsel for the 

I defendant made no objection and took no exception 
to it * * * 

“With that addition the charge elicited no criticism 
or objection from the defendant, although there was 
full opportunity therefor. It evidently was regarded 
as consistent and satisfactory. * • * Certainly 

after permitting it to pass as satisfactory then the 
defendant is not now in a position to object to it.'’ 

* Since the appellee did not object to the charge and did 
not cite the charge as error, any error therein, if any 
there was, was waived. The Municipal Court of Appeals 
iji considering the Court’s charge committed error. 

II 

A Statement of Errors on Appeal Must Be Specific, and 
Equally so a Motion for a New Trial 

Rule 52 of the Civil Rules of Procedure provides that 
“every motion for a new trial * * * must be in writ¬ 

ing, state in separate paragraphs successively numbered, 
'the specific grounds upon which it is based. * * *” 

Rule 20 of the Municipal Court of Appeals rules pro¬ 
vides: “* * # the appellant shall file a statement of 
the errors claimed to have occurred in the trial court and 
upon which he intends to rely on appeal.” 

The grounds stated in the motion for judgment non 
obstante, or in the alternative a new trial and the state¬ 
ment of errors on appeal were practically identical. They 
both stated that the Court erred in denying appellee a 
directed verdict, and that the court erred in its instruc¬ 
tions to the jury without specifying what that error was. 

Appellants contend that the mere statement of error 
that the trial court erred in its instructions to the jury 
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is an insufficient statement and not the basis for Action, 
by an appellate court. 

j 

In Phillips etc. Construction Co. vs. Seymour et al, 91 
U. S. 646 at 648 the court said: j 

I 

“The object of the rule requiring an assignment of 
errors is to enable the court and opposing counsel to 
see on what points the plaintiff’s counsel intend to 
rely as a reversal of the judgment, and to limit the dis¬ 
cussion to those points.” 

In Turnbull vs. Pay son , 95 U. S. 418, the court held 
that where error was alleged in the charge of the 
court, that such portion should be specifically set forth 
or the instruction granted or refused should be set forth 
in “ totidem verbis. 
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In Seaboard Airline Ry. vs. Watson, 287 U. S. 86j the 
Supreme Court reaffirmed its previous statements oil as¬ 
signments of error. 

I 

The statement of points made by the appellee jwas 
completely violative of the rule on the point. 


m 

The Municipal Court of Appeals May not Grant a New 
Trial for Error not Set forth in the Motion .for New Trial 
nor in the Specification of Errors on Appeal 

The Civil Rules of Procedure patterned after the fed¬ 
eral Rules of Civil Procedure provide that a motion fcj>r a 
new trial shall specify with particularity the grounds 
therefor. The Municipal Court of Appeals rules provide 
for specification of error on appeal. The trial court derjied 
appellee’s motion for a new trial. On appeal Appellee 
designated as error the failure to grant it a directed 
verdict, and the denial of its motion for judgment non 
obstante. It also stated that the court committed error 
in its instructions to the jury, but did not point wheilein 
it had committed error nor argue such error. 
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In Montgomery Ward vs. Duncan, 311 U. S. 243 the 
Court discussed in great detail the disposition of a motion 
filed under rule 50 (b) of the Federal Rules of Civil Pro¬ 
cedure and of the proper procedure on appeal from a 
motion in the alternative for a new trial or a judgment 
non obstante. 

On page 249, the court said: 

“* * * it is true that if the defendant elected to 

stand on its motion for judgment and, in effect, with¬ 
draw its motion for a new trial, we do not reach the 
questions involved in our grant of certiorari.” 

On page 253: 

“If alternative prayers or motions are presented, 
as here, we hold that the trial court should rule on 
the motion for judgment. Whatever his ruling there¬ 
on he should also rule on the motion for a new trial, 
indicating the grounds of his decision. If he denies 
a judgment non obstante verdicto and also denies a 
new trial the judgment on the verdict stands, and the 
losing party may appeal from the judgment entered 
upon it, assigning as error both the refusal of judg¬ 
ment non obstante verdicto and errors of law in the 
trial itself.” 

In the instant case the appellee did not cite errors of 
law, but merely cited the denial of its various motions for 
judgment. The only question before the Municipal Court 
of Appeals was whether the appellants had made a prima 
facie case. It held that appellants had done so. It then 
granted appellee a new trial on what it considered were 
errors of law. This the appellants state is beyond the 
power of the court. 

In Fried vs. McGrath, 76 U. S. App. D. C. 388, 133 F 
2nd 350 this Court held that where a trial court grants 
a new trial on a ground not stated in the motion for new 
trial, such action is limited to the time stated in the 
rule. It further held that appellate courts should exercise 
restraint in reversing orders denying new trials. How 


much stronger must this restraint be when the alleged 
error was not assigned on appeal? 

Section 11-772 (c) 1940 D. C. Code provides: j 

i 

“Said Court (Municipal Court of Appeals) shall 
review the record on appeal and shall affirm, reverse, 
or modify the order or judgment in accordance with 
law. If the issues of fact shall have been tried by 
jury, the Municipal Court of Appeals for the District 
of Columbia shall review the case only as to matters 
of law.” j 

Does this language mean that the Municipal Coujrt of 
Appeals may search the entire trial court record to Ascer¬ 
tain if error has been committed or must it confine itself 
to the record as presented by the appeal and the errors 
assigned therein? It is strongly urged that the Municipal 
Court of Appeals is limited in its review to those questions 
that are properly before it. 


IV 


A Landlord Who Operates an Apartment House Equipped 
with Electricity Has Such Control over the Electric System 
in the Individual Apartments that He Is Responsibly, if 
Negligent, for any Defects therein 

Appellants leased an apartment from appellee. iTlie 
apartment contained the usual electric switches and lights. 
When the switches became defective appellants notified 
appellee. Three days after the last notification the feriiale 
appellant was injured when she inadvertently touched a 
defective switch. The electric current came through a 
master switch in the appellee’s control, over wiring in 
appellee’s control until it reached the appellants’ apart¬ 


ment. The testimony was uncontradicted as set fojrth 
above. The Municipal Court of Appeals held that [the 
appellants must conclusively show that the appellee ljiad 
exclusive control over the electric system before the !re- 
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r spondent was responsible for its upkeep. Appellants con¬ 
tend that this ruling is erroneous. 

This case, as can readily be perceived, rests substan¬ 
tially on the doctrine of res ipsa loquitur. The only 
testimony that appellants offered concerning the defective 
switch as the evidence of flickering lights, sparks flashing, 
and the appellant’s injury. They cannot be specific as 
to the cause of the defect. But since the instrumentality 
is under the respondent’s control, it is responsible on those 
facts, if negligent. 

t 

The latest case on res ipsa loquitur is Washington Loan 
and Trust Company vs. Hickey, 78 U. S. App. D. C. 59, 
137 F 2nd 677. The facts in that case were that the 
plaintiff while walking down the street was injured by a 
ventilator falling from the McGill Building owned by the 
Washington Loan and Trust Company. The Trust Com¬ 
pany had leased the particular floor to the District of 
Columbia Workmen’s Compensation Commission. 

The lease between the Trust Company and. the Com¬ 
mission provided that the Trust Company would furnish 
certain services to the Commission and that it had the 
right to enter and inspect the premises. The ventilator 
had been placed in the window by the Commission against 
the permission of the Trust Company. The case against 
the Trust Company went to the jury on the doctrine of 
res ipsa loquitur. The jury returned a verdict for the 
plaintiff. On appeal this court said: 

“The principle in question (res ipsa loquitur) is 
simply that when the cause of an accident is, (1) 
known (2) in the defendant’s control, and (3) unlikely 
to do harm unless the person in control is negligent, 
the defendant’s negligence may be inferred * * # ” 

“* * * The control required is simply such con¬ 

trol or right of control as actually makes it probable 
that the defendant was negligent in exercising or 
failing to exercise it.” 
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In the instant case the appellants were only responsible 
to make repairs that were caused by their negligence. 
The appellee had agreed to make all other repairs.j So 
that not only by the nature of the instrumentality^ but 
by the terms of the lease itself the control of the electric 
system was in the appellee. Under those condition^ the 
appellee was liable to appellants if negligent in making 
repairs to the system. 

The precise question of liability for defects in the 
electric system of an apartment has never been before 

this Court, but this Court has decided cases of a | like 

| 

nature, all in accordance with appellants view of the lajw. 

In Iowa Apartment House vs. Herschel, 36 App. 1). C. 
457 the lease provided the landlord would furnish, steam 
heat. The radiators in the tenant’s apartment were de¬ 
fective and the landlord was so notified. During! the 
tenant’s absence, the heat was turned on, and the damaged 
radiators caused injury. The Court held that the duty 
to repair was the landlord’s. The Court said: 

“This entire system was, of course, under thej ex¬ 
clusive care and control of the defendant, who, how¬ 
ever, insist that it was the duty of the plaintiff to 
keep in repair steam pipes, radiators, and appliances 
in liis particular apartment. We cannot assentj to 
that proposition.” 

In O ’//anion es. Grubb, 38 App. D. C. 251, the facts 
were very similar to the Iowa Apartment House case.! 

The Court said: j 

I 

“The pivotal question in this case is whether there 
existed any liability on the part of the landlord; to 
repair the defective radiator. * * * yy e are not 

dealing here with an ordinary tenancy. The tenancy 
here related to an apartment house * * * and 
one which * * * is to be distinguished from other 
classes. 

* # # • 
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“In short, the tenant has possession of nothing 
more than the rooms of his apartment, the landlord 
controlling everything else. Leases are entered into 
in the light of this common practice and understand¬ 
ing. * * *” 

» In T Yardman vs. Hanlon, 52 App. D. C. 14, the facts 
* also dealt with plumbing. The tenant’s wife w T as injured 
j by scalding water, coming into the toilet bowi. The Court 
I said: 

“A prayer to instruct the jury that there was not 
sufficient evidence of negligence on the part of the 
defendant w^as properly refused. It was admitted 
that the supplying of the w-ater, the pipes through 
which it was conveyed to the bathroom, and its tem¬ 
perature w’ere under the exclusive control of the 
defendant.” 

The analogy between the cited cases and the persent 
case is clear. It is clear that the lease did not recite that 
the landlord would furnish electric wires and switches, 
but they were usual appurtenances of an apartment such 
as the bathroom in Ward-man vs. Hanlon, supra. The 
lease did provide that the appellants w r ould pay for 
electric current. There would be no such bills if the 
appellee did not furnish the necessary connections between 
the service of the electric company and the appellants’ 
appliances. Would there be a distinction in liability if 
the bill for electricity were included as an additional 
charge in the rent rather than paid directly? Does the 
j fact that the w T ater for the heating and plumbing cases 
cited supra is furnished to the landlord by the District of 
j Columbia differentiate those cases from this one where 
the current is furnished by the Electric Company to the 
building? In all the cases the substance that caused the 
injury was furnished by an outside source. 

For other cases on the liability of persons controlling 
electricity for injury to users see: 
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San Juan Light Co. vs. Requena 

224 U. S. 89, 56 L. ed. 680 

Ala. City vs. Applet07i 

171 Ala. 324, 54 S. 638 | 

Seeherman vs. Wilkes-Barre Co. 

255 Pa. 11, 99 A. 174 | 

I 

Abrams vs. Little 

60 Wash. 356, 111 P. 168 

’ _ i 

Alexander vs. Nanticoke Light Co. \ 

209 Pa. 571, 58 A. 1068 

7 i 

In addition to the above theory of the case, the appel¬ 
lants also relied upon the elementary principle that ^here 
a landlord undertakes to make repairs to a tenant’s pjrem- 
ises although not obligated to do so, it is the landlord’s 
duty to make the repairs properly and the landlord is 
responsible for any neglect in making them. Miller vs. 
Fisher , 111 Md. 91, 73 A. 891; Marks v. Nambil Realty 
Co., Inc., 245 N. Y. 256, 157 N. E. 129. The Municipal 
Court of Appeals conceded this to be a correct statement 
of the law but held that the facts of the case did! not 
warrant an instruction on this principle. With this xiosi- 
tion the appellants disagree. 

The evidence disclosed that the appellants had lieen 
having trouble with the lights and switches from Thanks¬ 
giving 1943 until one of the switches was fixed in Decem¬ 
ber of 1943. Thereafter they continued to have trouble 
about which they notified the landlord. Nothing further 
was done until the lady appellant was injured. Tljieir 
own witness testified that a switch in good order does not 
permit shocks. This witness, the landlord’s electrician, 
was not questioned concerning the electric system, the 
connection between the lights and the various switches, 
nor the manifestations of a defect in the electric systim. 
Did not the jury have a aright to infer that the previous 
repair did not correct the condition and that the repair 
was improper? All the evidence in the case discloied 
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J that the repair made did not remedy the bad situation. 
The lower court was, therefore, wrong in holding that 
the case had been submitted to the jury upon an inappli¬ 
cable theory of law. 


V 

y 

When a Lease Is Ambiguous or Susceptible of More than 
1 One Meaning the Jury Are Entitled to Take into Consid¬ 
eration the Interpretation Placed thereon by the Parties 
thereto as Shown by Their Actions 

The lease between appellants and appellee contained 
these clauses: 

“That he (tenant) will keep said premises in good 
i order and condition, and surrender same at the ex¬ 
piration of the term herein in the same order in 
which they were received, usual wear and tear and 
damage resulting from acts not caused by tenants 
negligence excepted.” 

“That he (tenant) will allow landlord or its agents 
to have access to said premises at any time for the 
purpose of inspection, or in the event of fire or other 
property damage, or for the purpose of installing 
or removing screens and awnings, or for the purpose 
of making any repairs landlord considers necessary 
or desirable.” 

“That he (tenant) will give the landlord prompt 
notice of any defects or breakage in the structure, 
equipment or fixtures of said premises.” 

The appellee contended that these terms relieved it of 
any liability to make repairs. The trial court charged 
the jury, however, that in determining whether the land¬ 
lord or tenant had the burden of making repairs, they 
could consider the past conduct of the landlord in making 
repairs on notice as an interpretation of the parties that 
. it was the landlord’s duty to repair. The Municipal Court 
of Appeals held this to be error. 
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The charge of the court to the jury was more favorable 
to the appellee than it was entitled to. This Court in 
Iowa Apartment House vs. Herschel, supra, had before it 
a lease with almost identical terms. It required the tenant 
to return the premises, 

“ # * * in like good order in which they nowf are, 

ordinary wear and tear and damage by the elenjients 
only excepted. The (landlord) may enter said apart¬ 
ment at any reasonable hour, to make any necesjsary 
repairs, or to protect said apartment against the 
elements.” 

The landlord contended that this lease required! the 
tenant to make repairs. The Court did not agree and on 
appeal this Court affirmed the lower court holdingj the 
duty was upon the landlord to repair. 

In addition to this actual construction by this Couijt of 
a similar provision in a lease, the parties themselves in¬ 
terpreted the lease in the same manner as shown by the 
constant repairs made by appellee. This interpretation 
of the parties was of great if not controlling importance. 

In Old Colony Trust Co. vs. Omaha, 230 U. S. 100'^ 33 
S. Ct. 967, 57 L. ed. 1410, the Court said: 

i 

‘‘Generally speaking, the practical interpretation 
of a contract by the parties to it for any considerable 
period of time before it becomes the subject of Con¬ 
troversy is deemed of great, if not controlling, | in¬ 
fluence.” 

This case was cited and followed with approval by jhis 
Court in Green vs. Oh erg fell, 73 App. D. C. 298, 12lj P 
2nd 46, and Fox vs. Johnson & Wimsatt, 75 U. S. 

D. C. 211, 127 F 2nd 729. 



i 
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VI 

Where a Party Has Evidence within His Control on Ma¬ 
terial Issues and He Fails to Produce It, the Inference Is 
that such Evidence Would Be Contrary to that Party’s 
Position. This also Applies where a Party fails to Inter¬ 
rogate His Witness on a Material Matter. 

The courts have recognized for centuries that where 
a party fails to produce evidence within its power to 
produce that an inference arises that such evidence if 
produced would prove contrary to that party’s position. 
Chesapeake Beach Ry. vs. Brez, 39 App. D. C. 58; Evans 
vs. Bell , 49 App. D. C. 238, 263 F 634. This principle 
applies when a witness having knowledge of material 
facts is called by a party but is not questioned as to 
those facts. Swinglehurst vs. Ballard , 258 F 975. 

“Swinglehurst had it within his power to extract 
the truth from Larkin when he was on the witness 
stand. * * * His failure to do so raises a pre¬ 
sumption against the verity of the contention which 
he makes.” 

Kane vs. Rochester Ry. Co. 

77 N. Y. S. 776 

This principle is of compelling importance herein. The 
appellee’s repairman who testified concerning the hall 
switch was not at all questioned about the wiring of the 
apartment, the connection between the hall switch and the 
bathroom switch, the control of the landlord over the 
entire electric system, the ability of a defect in the system 
to appear in more than one switch, or over any matter 
of which he must have had knowledge and which would 
naturally have aided the appellee. The jury had a perfect 
right to infer that his testimony would have been preju¬ 
dicial and that the repairs made had been made negli¬ 
gently. 
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CONCLUSION 

I 

It is respectfully submitted that this Honorable Cjourt 
should reverse the decision of the Municipal Court of 
Appeals and direct the reinstatement of the original judg¬ 
ment. ! 

i 

Respectfully submitted, 

j 

Arthur L. Willcher j 
W. E. Cumberland 
Investment Building 
Washington, D. C. 

Attorneys for appellants 
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COUNTER-STATEMENT OF THE CASE 

The appellants here were the plaintiffs in the trial Court 
and the appellee was the defendant and all references in 
this brief to the parties will be had as they appeared in 
the trial Court. 

The female plaintiff testified that shortly after Thanks¬ 
giving of 1943, she called the office of the defendant £md 
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advised it that the electric system was out of order (App. 
7) and that in December of 1943 or January of 1944 the 
defendant did some work on the switch in the bathroom. 
(App. 8). That after this work was done, the sparks flew 
from the switch and on May 9, 1944 she talked to Mr. 
Mack and told him that the light switches were bad and 
especially in the bathroom. (App. 9). On May 12, 1944, 
her telephone rang and the hall switch is right above the 
telephone. She picked up the receiver and leaned against 
the light switch and that is the last thing she remembered 
for some time. (App. 9). The next thing she remembered 
she was shaking all over and her foot was bleeding. Her 
head hurt and her foot hurt most. About an hour later 
! the doctor came. Her foot was hurting awfully and the 
top was bleeding, and she was numb and nervous. The 
doctor came to the house only on one occasion, but she 
spent about a month in bed. 

Dr. James C. Cawood, a witness on behalf of the plain¬ 
tiffs, stated that he saw the female plaintiff on May 12, 
1944 and when he arrived she told him of her experience 
and that he examined her and all that he could find was a 
sprained ankle where she claimed to have fallen. (App. 
12). That she did not complain of pains and bruises on 
I any other part of the body. That he gave her something 
for her nerves and told her to soak her ankle in epsom 
salts. When he saw her she was standing in her room 
talking to him. He stated that he had seen her four (4) 
times up to the time of the trial and his charge was $7.00, 
which she paid. (App. 15). 

When Dr. Cawood saw her on May 12th, she had a 
sprained ankle with no other evidence of an injury, other 
than she was nervous and upset, but he had been treating 
her for that for a period of four (4) or five (5) years. 
(App. 16). 

Elmer Newton Wildman, called as a witness for the 
plaintiffs, stated that he was an employee of the C. and 
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P. Telephone Company and that he had examined! the 
phone and found nothing wrong with it. (App. 18). 

George C. Scheuck, called as a witness for the plaintiffs, 
stated that he was an employee of the Potomac Electric 
Power Company and that he had drawings of the prendises 
and that their service ends on the lines at the serjvice 
terminal of the main light switch. (App. 19). He stated 
further that the only way for the electricity to go to the 
apartments is through the meters. (App. 20). 


On cross-examination he stated that he had no personal 
knowledge of the premises and didn’t know whether it was 
an apartment house and whether there was one meter or 
several. (App. 20). 


On recross-examination he stated that the meters ard, in¬ 
stalled by the Power Company, maintained by the Pojver 
Company and owned by the Power Company. (App. 21)^ 

On redirect examination he stated that it was the djuty 
of the Power Company, under the law, to maintain ^he 
meters and own them and keep them running. If a meter 
burns out it is changed by the Power Company at no cost 
to the customer. 


The female plaintiff was recalled and stated she sup¬ 
posed that they had their own meter and that she jlid 
pay her own electric bill. (App. 22). 


William A. McAnnish, called as a witness for the de¬ 
fendant, stated that he was in charge of the property for 
the defendant. (App. 22). That he and his secretary h^ve 
a book in which are kept all records of complaint and that 
he had no record of any complaint in that book coming frpm 
the plaintiffs. He further stated that each tenant has Jiis 
own meter. (App. 24). He identified the lease between tjhe 
parties which was offered in evidence. 

I 

On redirect examination he stated that no complaint wjas 
received from the plaintiffs in December of 1943 or .Tain- 
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nary of 1944, and that the order book didn’t indicate any 
work being done in the plaintiffs’ apartment. (App. 25). 

William Shaw, called as a witness for the defendant, 
stated that he had been an electrician for abont thirty (30) 
years and that he went to plaintiffs’ apartment on May 
12,1944 and examined the switch and found nothing wrong 
with it. (App. 25). 

The lease required the plaintiff to keep the premises in 
good order and condition. It further relieved the defendant 
from liability from any accident or damage caused by the 
handling of electric wires or lights. (App. 41-42). 

A motion for a directed verdict on the grounds that no 
negligence was disclosed by the evidence; that there was 
no obligation on the defendant to make repairs; that the 
plaintiffs had relieved the defendant of any liability cov¬ 
ering injuries or damages sustained from electric lights, 
and that the quantum of damages would only be the cost 
of repairs, was denied. (App. 28). 

It is apparent from the record that the trial judge was 

under the impression throughout the trial that it was the 

switch in the bathroom that the female plaintiff claimed 

to have leaned against. (App. 33). In the memo filed 

by the trial judge, he still was under the impression that 

witnesses testified it happened in the bathroom, (App. 5), 

even though counsel for the defendant had furnished the 

trial judge with a transcript of the testimony. The trial 

judge further stated in the memo that the defendant had 

consistently made repairs to the electrical system, while 

the plaintiffs’ evidence, at best, indicated that the only 

repairs was to the switch in the bathroom and that this 

was done in December of 1943 or January of 1944, and 

the fact that this work was alleged to have been done 

was denied bv the defendant. 

•> 
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SUMMARY OP ARGUMENT 

The plaintiffs in their complaint alleged specific acts 
of negligence and admittedly, in the lower Court, relied 
upon the doctrine of res ipsa loquitur and it is contended 
that having alleged specific acts of negligence that they are 
precluded from relying upon that doctrine. 

It is further contended that the doctrine of res ipsa 
loquitur does not apply for the reason that no evidence was 
produced to show that the thing causing the injury was in 
the exclusive control of the defendant. 

The plaintiffs produced no testimony of any kind wfhich 
supported their contention that the switch or the electjrical 
system was defective and the uncontradicted testimony! was 
that there was no defect in the system and that the [trial 
Court erred in not directing a verdict for the defendant. 

The plantiffs produced no testimony to show that the 
female plaintiff sustained an electrical shock and her (own 
medical testimony indicated that she suffered nothing but 
a sprained ankle. 

In the event that the plaintiffs made out a case against 
the defendant for the failure to make repairs, then the 
only amount of damages that could be recovered by i the 
plaintiffs would be the costs of making such repairs, but 
it is contended by the defendant that the lease required 
the plaintiffs to make such repairs and that there wa^ no 
consideration for the alleged promise. 

There is no testimony on behalf of the male plaintiff 
covering loss of consortium and no evidence that he paid 
any bills, so that there was no evidence to support any judjr 
ment in his favor. 
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ARGUMENT 

Doctrine of Res Ipsa Loquitur Not Applicable 

The plaintiffs in their complaint allege that as a result 
of the defendant’s negligence and carelessness, in failing 
to keep the electric system in good order and repair, and in 
failing to repair the same when notified that said electric 
system was out of order, that they were injured and 
damaged. 

Negligence is an affirmative fact to be proven by the 
plaintiffs and it is evident from the plaintiffs’ briefs in 
the Municipal Court of Appeals and in this Court that 
they are relying upon the doctrine of res ipsa loquitur. 
(Appellants’ Brief 16). 

In the case of Moore v. Clagett , 48 App. D. C. 415, the 
Court said: 

“It is within the election of the plaintiff to avail 
himself of the rule by merely alleging and proving 
the circumstances of his presence, the accident, and 
the injuries sustained. He may elect, however, to spe¬ 
cifically allege in detail the circumstances which led 
to the acident and upon which the charge of negligence 
is based. But, by electing to take this course, he as¬ 
sumes the burden of establishing the negligence in the 
manner charged, and the rule of res ipsa loquitur is 
thereby banished from the case.” 

This case clearly indicates that the plaintiffs are not 
permitted to rely upon this doctrine. 

In order to further sustain the doctrine of res ipsa lo¬ 
quitur, it is necessary that the plaintiffs show that the 
thing which caused the injury was in the exclusive con¬ 
trol of the defendant. 

In the first place, there is no testimony in the record to 
indicate just what caused her injuries, if any, for she stated 
that she picked up the telephone and leaned against the 
switch and she remembered nothing. Was it the light 
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switch or the telephone which caused the injury, or \yas it 
the action of both the light switch and the telephone which 
caused her injury! It is possible that it is neither thejlight 
switch nor the telephone and that she merely fainted. 
There is no definite proof of either. 

The plaintiffs’ case is supported only upon inferences 
without any evidence to support it. There is an inference 
that there was something wrong with the light and 
inference is supported another inference that 
something wrong with the switch even though the 
tradicted testimony of the electrician was that on 
12, 1944 the switch was in good condition. There is 
ference that it was the switch that caused her to 
even though we have only an inference that it 
switch that caused her injury. There is a further 
ence that she suffered from electric shock, even 
medical testimony indicated a sprained ankle. 

There was direct testimony that the telephone and 
switch were in good condition of repair, and if they 
in good condition could there be an inference that 
were not? 

In the case of Alexander v. Standard Accident 
Company, 122 Fed. 2d, 995, the Court, at page ! 
as follows: 

“The mere choice of probabilities does not consti¬ 
tute evidence and wil not be submitted to the jury. 
Nor does the placing of inference on inference or pre¬ 
sumption on presumption constitute a sufficient basis 
for the determination of facts * * * ” 

The case of Pennsylvania Railroad Company v. Cham¬ 
berlain, 288 U. S. 333, 53 Supreme Court Reporter, 391, 
the Court, at page 394, said: 

“And the desired inference is precluded for the 
further reason that respondent’s right of recovery 
depends upon the existence of a particular fact which 
must be inferred from proven facts, and this is not 
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permisible in the face of the positive and otherwise 
uncontradicted testimony of unimpeached witnesses 
consistent with the facts actually proved, from which 
testimony it affirmatively appears that the fact sought 
to be inferred did not exist.” 

The witness for the plaintiff testified that the electricity 
came through the meter prior to entering the plaintiffs’ 
apartment, and we cannot assume, nor can we infer, that 
after the electricity leaves the meter, which is owned, con¬ 
trolled and maintained by the Power Company, that the 
defendant would take over the exclusive control of this 
electricity. The electric switch was no more in the control 
of the defendant than was a door, window, or any other 
part of the apartment, and it was something that was in 
the exclusive control of the plaintiffs and which they had 
agreed to keep in good repair. 

There is no basis for the application of the doctrine of 
res ipsa loquitur when the thing which caused the injury 
is under the exclusive control or the management of the 
injured party, Asprodites vs. Standard Fruit, 108 F. (2nd) 
728. The premises leased to the plaintiffs was in the ex¬ 
clusive possession of the plaintiffs and the defendant had 
no control over ony part of it and in the case of Grugan 
vs. Shore Hotels, 126 N. J. L., 257, 18 At. (2nd), 29, it was 
held that the doctrine of res ipsa loquitur did not apply 
to an injury to a lessee of an apartment since the condi¬ 
tion was under the actual control of the lessee rather than 
the lessor. 

THERE WAS NO LEGAL DUTY ON DEFENDANT TO 

MAKE REPAIRS 

The plaintiffs were tenants of the defendant under a 
written lease, part of which has been inserted in the record 
(App. 41), and paragraph 8 of this lease required the 
plaintiffs to keep the premises in good order and condi¬ 
tion, and it is contended that the trial judge erred in per¬ 
mitting the matter to go to the jury upon the theory that 
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because the plaintiffs had requested the defendant to make 
certain repairs and because it failed to do so and the female 
plaintiff was injured, that the defendant was responsible 
for the injuries so sustained. 

There is no implied warranty by the landlord tjiat a 
house is safe, Lawles vs. Capital City Life, 62 Appeals 
D. C. 391; Carusi vs. Schidmerick, 69 Appeals D. C. 76. 

In the case of Paratino vs. Gildenhorn, 55 Appeals D. C. 
271, the court held that in the absence of express lease 
provision that the landlord was not obligated to make 
ordinary repairs. 

In the case of Enquist vs. Didden, 41 Appeals D. C. l|79, it 
was held that there was no express warranty as to the 
safety or construction of the demised premises or any 
part thereof, and, in the absence of such warranty one 
will not be implied, and also in the absence of fraud, mis¬ 
representation or deceit, a landlord is not responsible to 
his tenant for injuries resulting from a defective condi¬ 
tion of the premises. To the same effect are the cases 
of Fraser vs. Kruger, 298 F. 693 and Lucas vs. Bi\own, 
82 F. (2nd) 361. 

The court, in its memo denying the motion for judg¬ 
ment, (App. 5), indicated that there was a conflict as to 
where the accident happened but counsel for the defend¬ 
ant had given to the trial judge the stenographic copy of 
the testimony which clearly indicates that no such testi¬ 
mony was offered nor was there any such contention made 
in the trial of the case. In the memo (App. 6), it is 
stated that the testimony was to the effect that the land¬ 
lord had consistently made repairs to the electrical system 
which would also constitute a waiver of the conditions 
in the lease but the testimony was that only on one (Occa¬ 
sion prior thereto had a switch been looked at in the 
apartment, and this was specifically denied by the de¬ 
fendant, and further there would be no consideration i^pon 
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which to base a waiver of the terms of the lease which 
required the plaintiffs to make repairs. 

It is indicated also that the electricity was under the 
control of the defendant but the plaintiffs had their own 
meter, paid their own bills and the defendant had nothing 
whatever to do with the maintenance or repair of the 
switch box for it was testified to by the plaintiffs’ witness 
f that the meter box was owned and maintained by the 
Pepco. 

The matter of contributory negligence was referred to 
on a number of occasions throughout the trial and men- 
! tioned by the Court in its instruction to the jury, and 
while counsel does not consider the testimony of the 
plaintiffs as constituting contributory negligence on their 
part, for the reason that it is contended that there is 
no negligence proven on the part of the defendant which 
caused the plaintiff’s injuries, he does contend that the 
only negligence was that of the female plaintiff. If we 
are to believe her testimony, she testified that the switches 
* had been flashing sparks for some time prior to the day 
' she received her injuries, so that she had absolute knowl¬ 
edge as to the conditions which existed in the apartment 
and specifically in these switches. 

In the case of Staples vs. Casey, 43 Appeals D. C. 477, 
the tenant knew of the dangerous condition of the stairway, 
and knowing the condition, used the stairway and was 
injured, and the Court in that case stated that assuming 
that the landlord had agreed to put the stairway in safe 
condition for the defendant’s use, and further assuming 
that his negligent failure to perform the duty thus im¬ 
posed, would support an action, nevertheless, the plaintiff 
j was guilty of such contributory negligence as would pre¬ 
vent her recovery as a matter of law. Whether the court 
considers the action of the female plaintiff as constituting 
| primary negligence or as contributory negligence, never¬ 
theless, she has to present a case upon which recovery 
can be had. 
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I 

I 

! 

j 
! 

| 

NO DAMAGES WERE PROVEN BY PLAINTIFF 

One of the main contentions of the defendant in the 
Court below concerned the question of the amount of 
damages that could be recovered by the tenant fot the 
failure to make repairs and it was contended that the 
only amount of damages which might be recovered by the 
tenant would be the cost of making the repairs even 
though the testimony indicated that the switch was in 
perfect condition and that no repairs were necessary. 

In the case of Timmons vs. Williams Wood 
Corporation, 164 S. C. 361, 162 S. E. 329, the Court said 
that an agreement to repair as a part of the letting is an 
agreement to make repairs on notice, and failure to 
comply will, as a general rule, give rise merely to a tight 
of action for a breach of contract, under which damages 
are not recoverable for personal injuries sustained by 
reason of the defective condition of the premises either 
by the tenant or by a member of his family. The reason 
given in that case being that damages for personal in¬ 
juries are merely consequential and too remote, reason¬ 
ably to have been within contemplation of the contracting 
parties, and that the duty to repair in such cases, being 
wholly contractual, imposes no greater or different lia¬ 
bility upon a landlord than is imposed upon a carpenter, 
contractor, plumber or other mechanic who may contract 
with a tenant, or with the owner of a home, to make 
needed repairs, and who fails to perform his contractual 
duty. The Court also stated that an action ex delicto 
will not lie for the breach of a mere contractual duty to 
repair because a tort is a civil wrong other than a breach 
of contract, and that actional negligence is the neglect 
to perform a legal duty, as distinguished from the failure 
to perform a mere contractual duty. The Court further 
said that the tenant may, upon the landlord’s failure to 
perform his engagement to repair, rescind the contract 

and abandon the premises; make the repairs himself, and 

I 

i 

I 

i 

i 

i 
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deduct the expense from the rent or collect it by counter¬ 
claim in an action filed against him for the rent by the 
landlord. 

In the case of Home Owners’ Loan Corporation vs. 
Huffman, 124 F. 2d, 684, the Court made the following 
statement, at page 686: 

“The action is not for breach of a covenant to 
repair, but sounds in tort. That being true, it is not 
material what, if any, promises or agreements were 
made by defendant to the lessee as to the making 
of repairs. It is well established by the decisions in 
Missouri that a landlord can not be held liable in 
tort for personal injuries received by a tenant or 
one on the premises in his right as a result of the 
landlord’s breach of his covenant to repair. * * *” 

The only testimony covering repairs was the testimony 
of the female plaintiff that in December of 1943 or 
January of 1944 the defendant made certain repairs to 
the switch in the bathroom, which was denied by the 
defendant, but there was no testimony whatever covering 
any work that was ever done to the switch in the hallway, 
nor could there be any inference or presumption that 
what was done to the switch in the bathroom had any 
connection whatever with the switch in the hallway, so 
that the Court could not proceed upon the theory that 
certain repairs had been made by the defendant and that 
they had been done negligently and by reason of this 
negligence, the plaintiffs were injured. There was no 
testimony of any kind that the work alleged to have been 
done in the bathroom was done in a negligent manner, 
so that there could be no inferences of any kind to be 
taken from this evidence. 

The Court in its instruction to the jury on the question 
of damages permitted them to allow for future suffering 
and expense and it is contended that there was no testi¬ 
mony whatever covering any need for future care or 
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attention. The male plaintiff did not appear at the trial 
and the female plaintiff testified that she paid the doc¬ 
tor J s bill and the amount that was paid Mrs. O’Neil. 
There is no testimony of any kind that the male plaintiff 
paid out any sums whatever and no testimony that he was 
in any way injured or damaged except by inference. 

CONCLUSION 

It is respectfully submitted that the action of the Mu¬ 
nicipal Court of Appeals, in reversing this case and 
remanding it for a new trial, be corrected to read that 
the judgment of the Municipal Court be reversed With 
directions to the trial Court to enter a judgment forj the 
defendant. 

Cornelius H. Doherty 

i 

1010 Vermont Ave., N. W. 

Washington, D. C. 

Attorney for Appellee 
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Complaint 

2 Filed June 26,1945 

Mun. Ct. D. C. 

1. This is an action to recover the sum of $3000. 

2. The plaintiffs at all times mentioned herein have 
been husband and wife. On March 24, 1941, the defend¬ 
ant leased Apartment No. 3, located in premises known 
as 100 19th Street, southeast, Washington, D. C., for the 
term of one year to the male plaintiff. Since the expiration 
of said written lease the plaintiffs have continued to re¬ 
side in said apartment and to pay rent to the defendants. 

3. In the latter part of December 1943 the female plain¬ 
tiff notified the defendant through its agents, servants 
and employees, that an electric light switch in the said 
premises was bad. The defendant, through its agents, 
servants and employees, attempted to repair the said 
switch. Thereafter, on May 12, 1944, the plaintiff touched 
one of the electric switches in said apartment and received 
an electric shock. 

4. The electric system was and is under the control 
of the defendant. As a result of the defendant’s negli¬ 
gence and carelessness in failing to keep said electric sys¬ 
tem in good order and repair and in failing to repair tlu- 
same when notified that said electric system was out of 
order, the female plaintiff sustained serious and perma¬ 
nent injury to her nervous system, sprains, bruises and 
contusions; was rendered sick, sore and disabled; was con 
lined to bed for a long period of time and was require* • 
to engage help to perform her household duties, all to her 
damages in the sum of Two Thousand Five Hundred Dol¬ 
lars ($2,500.). As a result of defendant’s negligence as 
aforesaid, the male plaintiff lias lost the consortium and 
services of his wife for a long period and was compelled 
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to expend large sums of money for medicines and medi¬ 
cal attention in an effort to cure her of said injuries, 
3 all to his damages in the sum of Five Hundred Hol¬ 
lars ($500.). 

Wherefore the female plaintiff demands judgment 
against the defendant in the sum of Two Thousand Five 
Hundred Hollars ($2,500) besides the costs, and the male 
plaintiff demands judgment in the sum of Five Hundred 
Hollars ($500.) besides costs. 


(s) Arthur L. Willcher 
Arthur L. Willcher 
W. E. Cumberland 
Attorneys for Plaintiff^, 
932 Investment Building 
Washington, H. C. 


4 Answer to Complaint 

I 

Comes now the defendant, Walker and Buijlop, 
Inc. a corporation, by and through its attorney, Cornelius 
H. Doherty, and for answer to the said Complaint states 
as follows: I 


1 . 


urt. 


This defendant admits the jurisdiction of the Coi 

2. This defendant admits that the plaintiffs are ten¬ 
ants in Apartment No. 3, 100 19th Street, S. E., Washing¬ 
ton, D. C., but denies each and every other material allega¬ 
tion contained in the said Complaint, and denies that jthe 
plaintiffs, or either of them, were in any way injured or 
damaged by reason of any negligence of this defendant, 
its agents or employees. j 

i 

(s) Cornelius H. Doherty 

1010 Vermont Ave., N. W. 
Washington, H. C. 

Attorney for Defendant.! 
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I 5 Come now the parties hereto and a jury of good 

and lawful citizens of this District, to wit: 

Lewis H. Virgil, Harvey Irving Kearns, Ben Hauser, 
Elton Beales, August Peeck, Earl C. Taylor, Kathryn E. 
Bowers, Eugene A. Ramskill, Kent R. Copper, George H. 
McCormack, Paul I. McDaniel, Francis S. Wilder, 
who are duly sworn to well and truly try the matters of 
difference between the plaintiffs and the defendant herein, 
at the close of all the evidence, the defendant moves the 
Court for a directed Verdict in its favor, and upon con¬ 
sideration of said motion it is ordered, that the same be, 
and it is hereby overruled. 

Thereupon, this cause being given to the jury in charge, 
they upon their oath, say they find in favor of the plain¬ 
tiff, Hazel Gladden, in the sum of Fifteen Hundred 
Dollars ($1500.) and in favor of the plaintiff, Richardson 
S. Gladden, in the sum of Two Hundred Fifty Dollars 
($250.00). Thereupon motion of the attorney for the de¬ 
fendant that the jury be polled each juror, upon individ¬ 
ual inquiry as to his verdict, answers, “For the plaintiff. 
Hazel Gladden in the sum of $1500.00 and for the plain¬ 
tiff, Richardson S. Gladden, in the sum of $250.00. 

# # • • 


6 Motion to Set Aside Verdict of Jury and Enter 

Judgment for Defendant 

Comes now the defendant, Walker and Dunlop, Inc., a 
corporation, by and through its attorney, Cornelius H. 
Doherty, and moves the court to set aside the verdict en- 

«s 7 

tered herein and to enter judgment for the defendant 
and/or grant a new trial, and for reasons therefor, says: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to law. 

3. That the Court erred in its instruction to the jury. 


4. That the verdict is excessive in fact and in law. 

5. That the court erred in refusing to direct a verdict 
for the defendant and for other reasons apparent oil rec¬ 
ord. 

(s) Cornelius H. Doherty 

1010 Vermont Ave., N. jW. 
Washington, D. C. 

Attorney for Defendant. 

• • • * 

i 

i 

7 Memorandum on Motion for New Trial 

This case was tried to a Jury and resulted in a 
verdict for Mrs. (Hadden in the amount of $1500.00 and 
for Mr. Gladden in the amount of $250.00. A motion for a 
judgment notwithstanding the verdict was duly filed.! The 
evidence was reported stenographically and hence, there 
is no occasion to repeat it. Aside from the legal cohten- 
tions regarding the duty of the landlord in such a j case 
and the effect of certain clauses of the lease there Were 
clear-cut issues of fact. For example, Mrs. Gladden and 
one of her witnesses testified definitely that the accident 
happened in the hallway of her apartment when her jhead 
touched the electric light switch located in such hallway 
and when her hair was entirely dry. (Mrs. Gladden i;esti- 
iied that she had not taken a bath at the time.) On the 
contrary, the testimony of witnesses for defendant was 
intended to prove that the accident happened in the bath¬ 
room, that Mrs. Gladden had just had a bath and thai her 
wet hair touched tiie switch in the bathroom which| had 
previously been reported defective. 

• # • * 

Defendant relies very strongly upon the contention that 
under the lease it was the tenant’s duty to make all neces¬ 
sary repairs and further, that by reason of a particular 
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clause in the lease the landlord was under no liability to 
the tenant, * * * from any accident or damage caused 
8 by the handling of electric wires or lights * * V’ 
This lease having been written by the landlord is, un¬ 
der the familiar rule, to be construed against the landlord 
in case of ambiguity. Under such construction I do not 
consider that an electric light switch, which is supposed 
to be handled, is included in what may be termed the ex¬ 
emptions. Furthermore, the testimony which obvioush 
was believed by the Jury, was to the effect that the land¬ 
lord had consistently made repairs to the electrical sys¬ 
tem, including the switches, which would constitute both 
an interpretation of the lease by the landlord and a waiver 
of its conditions. 

* # # « 

10 Upon consideration of defendant’s Motion to ISet 
Aside Verdict of Jury and to enter Judgment for 
defendant and/or grant a new trial, it is so ordered, after 
hearing, that said Motions be and the same are hereby over¬ 
ruled. 

# • # * 

12 Statement of Errors 

* * # # 

1. The court erred in denying defendant’s motion for a 
directed verdict at the close of the plaintiff’s case. 

2. The court erred in refusing to instruct a verdict for 
the defendant at the close of all the evidence in the case. 

3. The court erred in denying defendant’s motion to 
enter judgment notwithstanding the verdict. 

4. The court erred in its instruction to the jury. 

Cornelius H. Doherty, 

1010 Vermont Ave., N. W 
Washington, 1). C. 

Attorney for Defendant. 

#«"•#* 
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15 Mrs. Hazel Gladden, 


Direct Examination 
* # * # 

16 Q. Just a second, Mrs. Gladden. Give the Court 
and jury your name. A. Mrs. Hazel Gladden. 

Q. You are the wife of Richard S. Gladden? A. Yes, 
sir. 

Q. When did you move into these premises y^>u oc¬ 
cupy t A. April 3rd, 1941. 

Q. Is your husband here today? A. No, sir. Right 
now he is in the Glendale Sanatorium. 


Q. JDid there come a time when you reported to Walker 
and Dunlop anything respecting the electric system in 
your apartment? A. l T es, sir. 

Q. Tell the Court and the jury when it was. A. It 
was around about Thanksgiving, or shortly after Thanks¬ 
giving when 1 first started calling. 

Q. What year? A. 1943. 

Q. Then what did you do? A. 1 kept 
calls to them. 

Q. Where did you call? A. I called the office.I The 
resident manager said it would be better to call the of¬ 
fice. 

17 Q. You say you called the office; what office do 
you mean? A. The office of Walker and Dunlop, 
real estate agents. 

Q. When you called did you ask for anyone in particu¬ 
lar? A. I did. I called for Mr. Mack, and theyj said 
Mr. Mack was out, and I did not get him until the 0th of 
May. 
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j Q. Did you report the condition to anyone there? A. 
' Yes, sir, I did to the girls down there. 

Q. You called the firm of Walker and Dunlop? A. 
Yes, sir. 

Q. Did you receive an answer at the other end? A. 
Yes, sir, from his secretary, I think. 

Q. In reply to your complaint did that receive any at¬ 
tention? A. There was a man that came out and went 
in the bathroom, and did something to the switch. 

. By Mr. Doherty: 

, Q. When was that? A. I can’t say the exact date, 
but in the latter part of December or the first of January. 

By Mr. Willcher: 

Q. What year? A. That was 1943 and 1944. 

Q. When this man came out you say he did some work 
in the bathroom? 


18 Q. Do you know- what work he did? A. No, 
sir, I do not. 

Q. Did you see him in there? A.Yes, sir, I did. 

Q. Will you describe what he did? A. Well, he just 
took the plate off and— 

Mr. Doherty: She has just stated she saw him in there 
but didn’t see what he did. 

The Court: She just said she saw him take the plate 

j off. 

j Q. After that time did you have trouble with the elec¬ 
tric system ? A. Yes, sir, sparks flew from the switch. 

Q. Did you make complaint? A. Yes, sir. 

Q. Who did you complain to? A. Walker and Dun¬ 
lop, and finally Mr. Mack. 

Q. Is that Mr. McAnnish? A. All we have known 
him by is Mr. Mack. 
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Q. Did you reach him by calling Walker and Dunlop? 
A. Yes, sir. 

Q. When was the time you spoke to Mr. Mack! A. 
On the 9th day of May. 

19 Q. What did you tell him? A. I told hip the 
light switches were bad and especially in the bath¬ 
room and sometimes the lights would not come op, and 
they would flick and flick and sparks flew terribly. 

Q. After you made this complaint on the 9th of May, 
wliat happened, if anything? A. Not anything until the 
12th. 

Q. What happened on the 12th? A. On the 12tji my 
telephone rang, and the hall switch is right abovb the 
telephone. The telephone is on a small bookcase. I went 
to answer it, and I just picked up the receiver and leaned 
against the light switch, and that is the last thing I re¬ 
member for some time. 

Q. When is the next thing you remembered? A. The 
next thing 1 remember I was crying and shaking all over 
and my foot was bleeding. 

Q. Where you you lying? A. I was in the halWay 
with my head in the bedroom, and the telephone wad un¬ 
derneath me. 

Q. Do you know how long that was after you picked 
up the telephone? A. Well, I had just said “hello”land 
leaned against the switch and went out. 

Q. Was anyone in the apartment at the time? A. jNo. 
sir. 1 was by myself at the time. j 

Q. What pain did you feel? A. My head hurt |and 
my foot hurt most, and I had just finished menstruating 
and started menstruating again. | 

* * • • | 

20 Q. Did the physician arrive? A. Yes, sir. 

Q. What time did the physician get there? A. 
lie was at the hospital and he did not get there immedi¬ 
ately; it wasn’t so terribly long after it happened. 
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Q. Can yon give us some idea as to the time, a halt 
an hour or an hour? A. It must have been an hour at 
least. 

Q. After you were placed on the sofa did you discover 
that any other parts of your body were hurting or pain¬ 
ing? A. My foot was hurting awfully and the top was 
bleeding and I was numb and terribly nervous. 

• * # • 

21 Q. How many times did you see the doctor? A. 
I think I have been to him seven times altogether. 

Q. What did he charge you for each visit? A. He 
charged me $3.00 when he came to the house, and $2.00 
when I came to the office. 

Q. Can you separate that and tell how many times he 
was at the house? A. He only came to the house one 
time. 

Q. Thereafter the calls were at the office? A. Yes, sir. 

# * • • 

25 Cross-Examination 

• • • • 

Q. Mrs. Gladden, how long were you laid up after this 
accident, did you say? A. I was in bed most of the; 

I time except when 1 had to go to the doctor for x-ray for 
. a month. 

! Q. And you had someone in there, every day, taking 
care of you? A. I did, until— 

Q. (interposing) For how long ? A. For about a month 
from the 12tli to the 1st or the 2nd. 

26 Q. Who was that? A. Mrs. May O’Neill. 

Q. Did she spend all the time there? A. Until 
evening, when my husband came. 

Q. What time of the morning would she come? A. 
She came over about around eight. 
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Q. About eight in the morning and stayed until ! your 
husband came home. 

What time was that? A. Four-thirty. 

Q. And you paid her three dollars a day? A. I paid 
her three dollars a day. 

Q. And you actually paid her that money? A. I gave 
it to her. 

• • • • 

Q. How often did the doctor come to see you during 
that time? A. He came one time. 

Q. Just once, one time and that was on the 12th? A. 
On the 12th. 

# • • • 

32 Redirect Examination 

# # # # 

36 Q. Mrs. Gladden, you stated in this statement 

that Mr. Doherty showed you that you had paid 

your doctor twelve dollars, and that was to August, 1^44, 

approximately two or three months after the accident 

Have you seen th doctor since then? A. Yes, sir. j 

Q. Do you know, offhand, how many times since then? 

A. I could not sav definitely, but T think it has been 

* * 

about five. 

# * * • 

i 

39 Dr. James C. Caywood 

I 

• « # • 

Direct Examination 
Bv Mr. Willcher: 

Q. Doctor, give the Court your full name. A. James 
C. Caywood. 

Q. You are a licensed physician in the District I of 
Columbia ? A. I am. 
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Q. How long have you been such? A. Since 1936. 

Q. What school did you go to? A. Georgetown. 

Q. Georgetown University in the District of 

40 Columbia? A. Yes. 

Q. Have you taken any post-graduate work, 
Doctor? A. No, sir. 

Q. Have you written anything on medical subjects? 
A. No, sir. 

Q. Are you associated with any hospital in the Dis¬ 
trict of Columbia? A. Providence. 

Q. Doctor, during your attenion to Mrs. Hazel Glad¬ 
den, from May 12th last year, 1944, did you receive a call 
to go to her residence? A. I did, yes, sir. 

Q. Can you tell us where you were at the time? A. I 
was in my office. 

Q. And in response to that call, did you go to her res¬ 
idence? A. I did, yes, sir. 

, Q. And when you arrived there, Doctor, tell us what 
£’Ou found. A. When I arrived there I saw Mrs. Gladden, 
knd she was quite nervous at the time, and she told me 
of the experience she had, and I examined her and all I 
could lind was her ankle was sprained, where she claimed 
to have fallen. 

Q. Did she complain about pains or bruises in any part 
of her body, any other part of her body. Doctor? A. No, 
sir, not to me that T recall. 

By Mr. Doherty: 

Q. What did you say? A. Not to me as I recall. 

41 By Mr. Willcher: 

Q. Did you examine her? A. Yes. 

Q. You do not have a record of what your examina¬ 
tion disclosed at that time? A. No, sir. 

Q. And you are testifying from memory? A. Yes, 
sir. 
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Q. After your examination of Mrs. Gladden, dijl you 
prescribe any treatment for her? A. I gave her some¬ 
thing for her nerves, yes; and I suggested something for 
the ankle. 

Q. What did you do for the ankle? A. I told iter to 
soak her ankle in Epsom Salts. I 

Q. Do you recall whether or not you strapped it or 
bandaged it up in any way? 

Mr. Doherty: I think that is wrong. He has been 
doing it all the way through. 

The Court: Do not continuously lead. 

By Mr. Willcher: j 

(,). Is there anything you did for her? 

Mr. Doherty: He brings out the thing he wants outf and 
then he asks about it. j 

The Court: It should be: Ask generally the treatment 

that this physician gave her—ask what the treatment was. 

I 

Mr. Willcher: He said he made no record. 

i 

The Court: He said he had consulted the record be¬ 
fore he came to Court. j 

Bv the Court: 

* 

42 Q. That is correct? ! 

Air. Willcher: I did not hear that. 

I 

Bv the Court: 1 

I 

Q. That is correct? A. Yes. j 

By Mr. Willcher: | 

I 

Q. Doctor, tell us the best that you can everything 
that you did for Mrs. Gladden at that time. A. At tjhat 
time, all I did according to my records, I gave her a nerve 


i 
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sedative, and I suggested that she soak her ankle at that 
particular time. 

Q. Do you know whether or not she was confined to 
bed? A. I do not. She w’as not when I saw her. 

Q. Where was she when you saw her? A. She was 
in the room, standing there talking to me. 

Q. After examining her ankle, did you recommend, 
later, an x-ray? A. Yes. 

Q. When was that? A. About a week later it was that 
she complained still of the pain she was having in the 
ankle, and I suggested that she have an x-ray made to 
make sure nothing was broken. 

Q. And x-rays were taken? A. Yes. 

Q. Have you seen Mrs. Gladden since that period? 
A. Yes, I have seen her since then. 

Q. When was the last time ? A. The last time was 
October 2nd, and she came to my office—of this year. 
43 Q. October 2nd of this year? A. Yes. 

Q. At that time what did you discover? A. 
Well, Mrs. Gladden told me her ankle was still swollen— 
I did not examine her. 

Q. You did not examine her? A. No. 

Q. Did you arrive at any opinion as to the continued 
swelling in her ankle? A. I presumed it was due— 

Mr. Doherty (interposing): I object, your Honor. 

The Court: No, I do not think, Doctor,—no presump- 
| tion should be made. 

. Mr. Doherty: He did not examine the foot. 

Bv Mr. Willcber: 

Q. Doctor, from your medical knowledge and the symp¬ 
toms that were related to you, can you give a medical opin¬ 
ion as to the cause of the continued pain? 

Mr. Doherty: Your Honor, I object to that in the face 
of this doctor’s testimony. 
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By the Court: 

Q. Can you, Doctor? A. Well, I can, I presume, give 
an opinion. 

Mr. Doherty: I object to any opinion. 

The Court: No, I do not think he should give any pre¬ 
sumption; it is either an opinion or not. 

By Mr. Willcher: 

Q. Doctor, do your records disclose how many times 
you have seen Mrs. Gladden from the time that she was 
injured and— 

44 A. (interposing) Including the date, Optober 
2nd, that would make a total of four. 

Q. When was the last time that you had seen her! prior 
to October 2nd l A. The last time was September!. 9th. 
Q. September 9th? A. A year ago, 1944. 

Q. Doctor, your bills have been paid? A. Mrs. Glad¬ 
den has been paying me, yes. 

Q. How much were the bills? A. Seven dollars. 

Q. That is how much you received for four visits? 
A. Yes. 

By Mr. Doherty: j 

Q. Is that your bill or is that what she paid? A. JMrs. 
Gladden lias a bill with me. You can say that she has paid 
for these visits. 

Q. The answer was, the way I understood it, you saw 
tier four times and the bill was seven dollars. 

Is that what you said? A. Yes. 

By Mr. Willcher: 

Q. Your bill was seven dollars. 

Have you been paid seven dollars? A. She has 
me at various intervals. 

| 

Mrs. Gladden owed me a sum of money and every time 
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I saw her she paid me something on account, but seven 
dollars was the total amount for the bill of the injury. 

Q. In other words, your charge for this injury 
45 was seven dollars? A. Yes. 

Mr. Willcher: You may examine. 

Cross-Examination 
By Mr. Doherty: 

Q. When you saw- her on May 12th, the only thing 
you found wrong was a sprained ankle? A. Yes. 

Q. No other evidence of any injury of any kind? A. 
Except she was nervous and upset. 

Q. She was nervous and upset ? A. Yes. 

Q. Had you treated her for being nervous and upset 
prior to this time ? A. Yes. 

Q. Over what period had you treated her? A. Oh, I 
guess some four or five years; I don’t know exactly. 

• Q. Rather regularly? A. Well, 1 would answer that 
, by saying maybe once or twice a year. 

Q. Had she been rather ill some time prior to that time, 
May 12th? A. Not to my knowledge, no, sir. Not that 
I recall. I do not think so. 

Q. Had you been treating her for any change in life 
or something like that? A. No, sir. 

# m # # 

- 56 Joseph R. Zvoisle 

* ■+ * * 

Direct Examination 

Q. Will you state to the Court and the jury your full 
name? A. Joseph R. Zwisle. 

• • • • 
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57 Q. While you were in Mrs. Gladden’s apartment, 

did you hear any conversation she had? A. I did 

one day. My wife was in the bathroom— 

* # • * 

Q. Did you hear Mrs. Gladden say who she was calling? 
A. Mr. Mack. 

i 

# # # * 1 

i 

I 

58 Q. Did you hear her call over the telephone? 
A. Yes, sir. 

Q. What did she say? A. She asked him to look about 
the electric light switches. 

I 

# # • # 

I 

i 

! 

59 Mrs . Eleanor Zwisle 

• • • • 

i 

Direct Examination 

Q. Now, Mrs. Zwisle, keep your voice up so that every¬ 
one can hear you. Give the Court and jury youtf full 
name. A. Eleanor Zwisle. j 

I 

* * * * 

i 

60 Q. Did you see Mrs. Gladden make a telephone 
call? A. Yes, sir. 

Q. Did you hear her speak to anyone? A. Yes^ sir, 
she spoke to a Mr. Mack. 

* • • « 

I 

Q. What did she say? A. She asked him would he 
come up and fix the switch. 

Q. That was the best of your recollection, wliatj she 
said? A. Yes, sir. 

• * * * 
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61 Elmer Newton Wildman 

• # • • 

Direct Examination 

# • • • 

Q. Give the Court and jury your name. A. Elmer 
Newton Wildman. 

Q. Where are you employed! A. At the Chesapeake 

and Potomac Telephone Company. 

* «* • # 

63 A. You have to understand a little about elec¬ 
tricity. 

Q. Calling your attention to May 12th, 1944, did you 
receive a complaint about the telephone at the apartment 
of Mrs. Gladden, Number 100, 19th Street, Southeast? 
A. I did. 

Q. Do you recall what time of day that was? A. I 
could not say. 1 think it was in the afternoon. The call 
was received by the office and relayed to me, for in the 
case of complaints the foreman generally goes on the job. 

Q. Did you go out to investigate to see where this 

64 complaint emanated from? A. I did 

• # # # 

Q. When you arrived there what did you find? A. I 
checked the telephone thoroughly and found no trouble 
with the telephone "whatsoever. 

* * # • 


65 


George C. Scheuch 

• * * * 


Direct Examination 

Q. Give the Court and jury your full name? A. 
George C. Scheuch. 
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Q. Are you connected with the Potomac Electric Power 
Company? A. Yes, sir. 

# # • • 

i 

66 Q. Drawing you attention to premises 100—19th 
Street, Southeast, do you have with you records 

or documents showing where the control of the Potomac 
Electric Power Company ends as to the meter sys- 

67 tern once it enters those premises? A. Ye£, sir, 
I have a drawing made at the time. 

Q. What is the date? A. 1937, July 1937. This draw¬ 
ing was made after the installation was put in. Tjiis is 
the premises 100, here. 

Q. Would you mind holding that up to the jury? A. 
1 have a duplicate here. 

Q. What is that right at the top? A. This is the 
premises 100. 

Q. At the very top of the map? A. Yes, sir. Bight 
here (indicating) is 100. Our service you can see extends 
along 19tli Street, and it goes in at this point beside 
these steps. 

Q. Where does your service end? A. The service 
ends on the service terminal of the main line switch. 

Q. Where is that? A. That is at the point wfhere 
the service enters the building. The service is supposed 
to enter the building and go directly to the main line 
switch right here, and if the switch was pulled out^ the 
building would be without current. j 

Q. In other words the one line furnishes electricity 
for the entire building? A. Yes, sir. 

Q. From your knowledge of meters and electric [sys¬ 
tems how does the electrical supply go from the i^iain 

68 switch to the various meters? A. Well, the swjitch 
is the property of the building the same as the 

front door. It is part of the building. It is not owned 
by the power company. We come in with our own cables 
and connect with the main service on the main line switch, 
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1 

dnd connection is made from there to a group of meters, 
or one meter—if the connection is made if there is a group 
of meters. The location of the switch is at some central 
point where they can be easily distributed. That exten¬ 
sion is made when the building is built. 

Q. By the owner of the premises? A. Yes, sir, by the 
owner. We stop at the surface side of the main line 
switch. 

Q. May I ask, from the point where your service en¬ 
ters the building through the meters and various other 
lines of service, your service stops before it gets to the 
kpartments? A. That is correct. The only way for it 
to get to the apartments is through the meters themselves. 

Q. But you do not own any lines or any fixtures inside 
the house? A. Not inside the building, and we do not 
own the main line switch. 


Mr. Willcher: You may examine. 


Cross Examination 


By Mr. Doherty: 

Q. Have you been down there personally to this ad¬ 
dress we have been talking about? A. No, sir, l 
69 have not. 1 do not remember how the installation 
is at all. 

Q. You do not know whether it is an apartment house 
or not? A. No, sir, I do not. 

Q. And your records do not disclose there is an apart¬ 
ment house at that particular address? A. Not on this 
record, and I do not know whether they have one meter 
or several. 

Q. What is that record you were showing there? A. 
This is a working print for the men who put the duct in 
that carries lines to the switch. 

Q. This is not up to date after the installation was put 
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inside? A. This is exactly the way it is as far as coming 
from the street into the building. 

Q. Does that show the meters? A. No, sir. 

Q. So you do not know whether there is a meter in 
this apartment or not? A. No, sir. j 

Q. You say they do have meters for each apartment? 
A. Not necessarily. A lot of apartments have a master 
meter, and a lot of them have individual meters. 

Mr. Dokertv: That is all. j 

i 

* * * • 

i 

70 Recross Examination 

* • * * | 

I 

i 

Q. If they have meters you go to the meter? Ai No, 
sir. i 

Q. Who puts in the meter? A. That is the sape as 
the line, the building. 

Q. If there are various service meters they are checked 

by your employees? A. Yes, sir, they are installed by 

the power company and maintained by the power company 

and owned by the power company. 

. 

* # • * 

Redirect Examination 

# * * * I 

Q. 1 would like to go into this a little further, j You 

were talking to Mr. Doherty about the meter itself; in 
other words you inspect the meter? A. It is our duty 
under the law to maintain the meter and own themi and 
keep them running. If a meter burns out we change £t at 
no cost to the customer. It is part of the power company’s 
expense. 

Q. Isn’t is your testimony that the lines in the build¬ 
ing are maintained by the building itself? A. We dq not 
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maintain any lines in the building past the main line 
71 switch. 

Q. With the exception of the meter? A. With 
the exception of the meter, and that is not lining. That 
is an instrument. 


Mrs. Hazel Gladden 

• • • • 

Recross Examination 

• • • • 

Q. Mrs. Gladden, you have your own meter ? A. I 
suppose we do. 

Q. And you pay your own electric bill? A. We pay 
our own electric bill. 

* * * * 


75 Evidence on Behalf of the Defendant 

• • • * 


William McAnnish 

« • • • 

76 Direct Examination 

• m * * 


Q. Mr. McAnnisli, you are in charge of this property 
for Walker and Dunlop? A. Yes, sir. 

Q. That is this particular property at 100-19th Street, 
Southeast? A. Yes, sir. 

Q. Do you know the plaintiff, Mrs. Gladden? A. E 
have seen her. 

Q. Have you ever talked to her? A. I believe so. 
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Q. Directing your attention to approximately the 9th 
of May, 1944, did you talk to Mrs. Gladden? A. [No, sir. 

Q. When complaints are made to your office and to 
you, what is the usual procedure? A. The usual pro¬ 
cedure is to record the complaints immediately in our com¬ 
plaint book. j 

Q: Do you keep that yourself? A. My secretary and 
1 keep it together. | 

Q. If a complaint comes in to the secretary she writes 
it down, and if it comes in to you, you write it down? A. 
Yes, sir. | 

Q. Do you have those books and records with yo)i? A. 
Yes, sir. j 

Q. Are these the books and records you maintain ? 
77 A. Yes, sir. j 

Q. Are these the books and records you main¬ 
tained on May 9th, 1944? (Handing books to witness 1 .) A. 
Yes, sir. 

Q. Have you looked through this book to see if any 
complaints were made on that day? A. Yes, sir. 1 

Mr. Willcher: Those records speak for themselves. 

I 

Mr. Doherty: We are talking about a negative ai}d not 
an affirmative. j 

i 

By Mr. Doherty: j 

I 

Q. That is in regard to 100-19th Street, Southeast !? A. 
Regarding Mrs. Gladden, yes, sir, I have looked in the jbook. 

Q. And there was no such complaint? A. No, sir. 

Q. I hand you lease dated the 24th day of March, 1941, 
and will ask you to state whether or not that is the lease 
under which Mr. and Mrs. Gladden are in possession of 
these premises? A. Yes, sir, it is # . j 

Mr. Doherty: I would like to have this marked Defend¬ 
ant’s Exhibit No. 1. j 


24 
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The Court: Very well. Are you offering this in evi¬ 
dence? 

Mr. Doherty: Yes, sir. 

The Court: It may be received. 

78 (The said lease above referred to was thereupon 
received in evidence by The Court, and was by the 
reporter marked “Defendant’s Exhibit No. 1” and re¬ 
turned to the possession of Mr. Doherty.) 

By Mr. Doherty: 

Q. Does each particular tenant have a meter of his 
own? A. In that building? 

Q. Yes. A. Yes, sir. 

* * # # 

Redirect Examination 

* • # * 

Q. There was a statement by the plaintiff on the stand 
that the switch was repaired some time in December or 
January. Does that book indicate such a thing as that ? 
A. No. 

Q. You looked it up? A. Yes. 

Q. There is no evidence that a complaint came in in 
January, 1944, as testified to by the plaintiff. 

Mr. Willcher: I object to that. 

Mr. Doherty: This is cross examination. 

The Court: It is not cross examination. 

Mr. Doherty: I am asking him whether or not a com¬ 
plaint was made to him at his office in December 1943, or 
January 1944, as testified to by the plaintiff. 

The Court: According to his records. 

A. No, sir. 





By Mr. Doherty: 

Q. Secondly, does the order book indicate any wprk in 
that apartment in those months? A. No, sir. 

Mr. Doherty: That is all. 

Mr. Willcher: No further questions. 

I 

* « * « 


82 William Shaw 

* * * # 

Direct Examination 

# # ■# * 


Q. Give us your full name. A. William Shaw, j 

Q. Where are you employed? A. At the Superior 
Lock and Electric Company, 1410 L Street, Northwest. 

Q. How long have you been employed there? A. Off 
and on for thirty years. 

Q. In what capacity ? A. Electrician. 

Q. You have been an electrician all of that time? A. 
Yes, sir, most of the time. 

Q. Directing your attention to the 12th day of iMay, 
1944, were you called to the premises, Apartment No. 1, 
100 19th Street, Southeast? A. I was. 

Q. Did you see the plaintiff there at that time? A. i 
did. j 

Q. Did you examine the switch? A. I certainly did. 

Q. Did you find anything wrong with the switch f| A. 

No. ' 
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Mr. Willcher: Let him tell what he found. 


Mr. Doherty: I am asking him did he find 
thing wrong and he said he found nothing wrong, 
is all. 


any- 

'hat 
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Cross Examination 

By Mr. Willcher: 

Q. You say you are employed by the Superior Lock 
and Electric Company? A. Yes, sir. 

Q. Your company does all of the electric work of 
Walker and Dunlop? A. Yes, sir. 

Q. As a matter of fact, that concern is a very good 
client? A. Yes, sir. 

Q. The fact is it is the biggest client you have? A. 
I could not tell you that. We have several clients among 
the real estate people. 

Q. You do most of your work for real estate people? 
A. Yes, sir. 

Q. Were you subpoenaed to appear in court here today ? 
A. No, sir. 

Q. You came voluntarily? A. Yes, sir. 

Q. Your boss asked you to come down and testify ? 
A. Yes, sir, do anything I could for anybody that wanted 
to ask any questions at all. 

84 Q. Your boss asked you to come down, and you 
came in response to his orders? A. Yes, sir. 

Q. Ordinarily an electric switch does not give out a 
shock? A. No, sir. 

# * • • 

Redirect Examination 

• # ■* * * 

Q. Would you come down here and lie about anythnig? 
A. No, sir. 

Q. When did you first talk to me? A. Today. 

Q. Did some gentleman call you the other day? A. 
Yes, sir. 

Q. Did he tell you who he was? A. No, sir. 

Q. Did he tell you he was counsel for the plaintiff ? A. 
No, sir. 
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Q. Did you talk to Mrs. Gladden that day when you 
were out there! A. Yes, sir, I did. 

Q. Did she make any statement to you as to where she 
was when the telephone rang! A. She said she was in 
the bathroom washing her hair, or was taking a bath. 

Q. That was all that was said! A. That was all that 
was, yes, sir. 

Q. If a person’s hands are wet— 

85 Mr. Willcher: 1 object to the leading question. 

By Mr. Doherty: 

Q. You are familiar with electricity? A. I am. 

Q. If an electrical switch is turned on or has pressure 
on it, it is more vulnerable to wet hands or feet? A. Yes, 


Q. Where ordinarily it would not hurt anybody, it 
might when they are wet ? A. Yes, sir. 


Mr. Doherty: The lease lias been introduced in evi¬ 
dence. This is an ordinary lease agreement. 

i 

Mr. Willcher: Before he reads that lease to the jury, 
1 would like to approach the bench. ! 


The Court: I do not think the objection is well taken. 
The whole question is whether the defendant was bbund 
to make repairs and responsible for the electric wiring in 
this apartment. 


86 The Court: This applies to the female as well 
as the male plaintiff. The lease is in evidence, and 
you can read any part you want. 

Mr. Willcher: Will your Honor allow me an excep¬ 
tion? 
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(Thereupon, counsel resumed their seats at the coun¬ 
sel table and the following occurred in the presence of the 
jury.) 

Mr. Doherty: There are just two paragraphs I care 
to refer to, One is that the tenant keeps the premises in 
good order and condition and surrender same at the ter¬ 
mination of the lease in the same order in which they are 
received, and so forth. 

I also wish to call attention to this paragraph, that is 
understood and agreed that the landlord shall be under 
no liability to the tenant due to any discontinuance of thS 
electrical service due to accident, strikes or other causes, 
and the landlord shall not be liable for any loss caused by 
rain, snow or storms, and so forth. 

ft ft ft # 

87 Mra. Julia Mae O'Neill 

# # ft « 


Direct Examination 

* m • * 

88 Mr. Doherty: If your Honor please, I desire to 
make a motion for an instructed verdict on the 
ground that no negligence has been shown on the part of 
the defendant Walker and Dunlop, and on the second 
ground there was no obligation on the part of the lessor 
to make repairs, and the tenants were supposed to keep 
the apartment in good repair. On the further ground 
that there was a release of liability with regard to elec¬ 
tric lights. 

On the further ground, on the question of the quantum 
of damages, where there is an agreement to repair, no 
matter what the ultimate damage may be for failure to 
repair, the only quantum of damage is the cost of repair- 
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ing that particular thing. If the switch was out 
89 of order, the only quantum of damage would lie the 
cost of repairing that switch. 

Thereupon, counsel argued the motion to the Cour^;, cit¬ 
ing authorities, at the conclusion of which the Court stated 
as follows: 

The Court: I am going to overrule the motion for a 
directed verdict. On a motion for a directed verdict the 
Court must take everything the plaintiff said as true. It 
is not up to me to say that it is a very weak case. If there 
is a finding for the plaintiff and you say I am wroijig, it 
will be up to you to file a motion for judgment notjwith- 
standing the verdict. Have you any prayers ? 

* * * # 

91 Discussion of Instructions 

I 

The Court: Have either of you any instructions? 

Mr. Willcher: Yes, sir, (handing instructions to Court). 

Mr. Doherty: The first prayer is an inference upon an 
inference. 

The Court: Do you object to the first prayer? 

Mr. Doherty: 1 do. 

The Court: 1 cannot give the first one. 

Mr. Willcher: Will your Honor tell me what is wifong 
with the first prayer? 

The Court: Taking all of the evidence into account 
it does not necessarily follow that by touching an electric 
switch the plaintiff was injured, that the defendant fvas 
negligent. 

Mr. Willcher: I said the jury may infer. I did not |say 
that they were required to infer. 
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The Court: I cannot give it. 

Mr. Willcher: Would your honor tor the purpose of 
the record state your reasons? 

The Court: 1 do not think it correctly states the law. 

Mr. Willcher: Would your Honor mind telling me why 
you think it is incorrect? 

The Court: 1 do not think 1 should sit down and analyze 
it word for word. 

Mr. Willcher: Will your Honor allow me an exception? 

Mr. Doherty: I object to the second prayer, too. 
92 He is asking the Court to charge the jury as a mat¬ 
ter of law that it was our duty to maintain the elec¬ 
tric system in proper condition, whereas it was the re¬ 
quirement of the plaintiff to maintain it in good repair. 

The Court: 1 cannot give number two. 

Mr. Willcher: Exception. 

The Court: Is there any objection to number four— 
there is no number three. 

Mr. Doherty: No. 

The Court: It is kind of messed up, but 1 will give it. 

How about number live—I think number live is a proper 
statement of the law. 

Mr. Doherty: I do not think the jury could understand 
that. 

The Court: Well, the effort to define proximate cause 
is a very difficult thing. I have never done it to my own 
satisfaction. 

Mr. Doherty: 1 object to number six on the question of 
damages, for there is no testimony that the husband was 
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going to pay the hospital bill, and no testimony that jshe is 
permanently disabled. 

The Court: Are you claiming she is permanently dis¬ 
abled? 

I 

Mr. Willcher: Yes, sir. Mrs. Gladden testified that she 
still suffers from her ankle, and the doctor stated th^t she 
still suffers. 

Mr. Doherty: No, he did not. 

93 Mr. Willcher: He said that she came to see him 
on several visits recently. 

Mr. Doherty: He did not. He said she came to him on 
October 11th. 

i 

The Court: 1 will give number six. 

Mr. Doherty: We note an exception. 

As to number seven there is no testimony that ije re¬ 
paired it. In fact, we did not repair it. 

The Court: I cannot give it as written for it ignores 
contributory negligence. 

Mr. Willcher: That is a defense. That is something 
for the defendant to prove. 

The Court: 1 can instruct the jury that if they! and 

negligence on the part of the defendant they must fine! for 
the plaintiff, but as this is written I cannot give it. 

Mr. Willcher: There is no defense of contributory jneg- 
ligence. 

The Court: They could find that there was. 

Mr. Willcher: There is no issue of contributory 
gence. 

The Court: It is an affirmative defense, it is truej It 
can be done by the plaintiff’s own testimony. 
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Mr. Willcher: You have the situation here where the 
defendant says there was nothing wrong with the switch, 
and does not attempt to prove contributory negligence. 

The Court: Do you claim contributory negligence? 

Mr. Doherty: I do not think there is anything in the 
case to indicate that. Here is what I am trying to get at. 

Has your Honor read the seventh prayer? 

94 The Court: Yes. 

Mr. Doherty: There is nothing to indicate that 
we repaired that switch in a negligent way. 

Mr. Willcher: You have the testimony of Mrs. Gladden 
that the man came and took the plate off. 

The Court: 1 cannot give number seven as written. 

Mr. Willcher: Will your Honor indicate how it can be 
modified. We have testimony in the record that the light 
was in such a condition that repairs were necessary; that 
a man was sent to this apartment apparently to take care 
of the switch, and the plaintiff was in no way negligent in 
the use of these things. As a matter of fact, it probably 
was not repaired. The man went there and looked at it, 
and the plaintiff was injured, and it seems to me under 
those circumstances we come completely within the law. 

The Court: I do not think you understand me. 1 said 
one of the reasons I could not give it as written is be¬ 
cause it leaves out the element of proximate cause. 

Mr. Willcher: 1 am perfectly willing to put it in there. 
1 have no objection to amending the prayer. 

Mr. Doherty: You certainly have no evidence in this 
case at all to support this prayer. 

The Court: My view is if I did not think there was 
some evidence, I would have granted the motion. 

Mr. Doherty: The only testimony about repairing the 
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switch was as to the switch in the bathroom. There is 
no testimony that this was ever repaired by anyone. 

95 The Court: The one that was repaired was in 
the bathroom. 

Mr. Doherty: That is correct; if any switch was re¬ 
paired it was not this one. 

Mr. Willcher: We have no way of knowing whither 
there was a defect in the system somewhere. 

Mr. Doherty: That is another inference. I have ijever 
seen a case where there were so many inferences, and i 
have never seen a case where there was less testimony of 
negligence. 

The Court: 1 inferred from some of the testimony!that 
it was this same switch, and if after the repairs were made 
the electrical switch was still in a dangerous condition— 
of course, there is such a little bit of electrical testimony. 
Of course, we all know that wires do become disconnected 
in the switch, and indicates there is something wrong with 
it, will that cause trouble with another switch? 

Mr. Willcher: 1 have no way of knowing, but it seems 
to me that electricity being the dangerous thing it is, and 
the defendant being put on notice, lie attempts to renledy 
the situation by taking the plate off the wall, and the plain¬ 
tiff does receive a deiinite shock, that the jury may ijifer 
from these circumstances that there was a defect in I the 
system somewhere that was manifested in either one or 
both of the switches. 

Mr. Doherty: We know from common sense that it Will 
blow’ out, but there is no testimony here that it blew’ out. 

The Court: I am faced with this proposition. There 
w’ere all sorts of electricians here, and no question 

96 was asked them about that. It w r as possible to ask 
a hypothetical question and let them give their opin¬ 


ion. 
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Mr. Doherty: Why should the defendant ask a hypothe¬ 
tical question when there was nothing shown wrong with 
the switch. We have got to go to the jury with the fact 
that there was nothing wrong with it. There was no testi¬ 
mony on the part of the plaintiff at any time that there was 
actually anything wrong with it. 

The Court: I could not give number seven as written. 
1 will give the proper instructions to the jury. 

Mr. Willcher: Will your Honor instruct the jury along 
the lines of number seven with the added provision as to 
proximate cause. 

The Court: Yes, with the addition of proximate cause, 
J will give you something like that. 

Mr. Doherty: Allow me an exception. 

* # # # 

97 The Court's Charge to the Jury 

The Court: Ladies and gentlemen of the jury: 
1 shall keep you only a few more moments. 

First of all I want to remind you in this case, as in all 
cases in the Civil Branch of the Court, while you are ex¬ 
pected to take the law from the Court you are still judges 
of the facts and you are the sole judges of the inferences 
to be drawn from the facts and you are the sole judges of 
the credibility to be given the testimony of the various 
witnesses. 

In other words: Except for my function of giving you 
what the law is as applied to this case—that is my func¬ 
tion—the rest of the matter, the consideration of the facts 
and the other elements are entirely within the hands of the 
jury. 

In this case—there are, in effect, two cases, that is the 
suit by the lady plaintiff on the one hand and another 
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suit, although they are together, another suit by heif hus¬ 
band—in your verdict, therefore, you should find for, if 
you can recall by name, Mrs. Gladden in the amount J of X 
dollars, whatever you should determine or, as to Mrs. Glad¬ 
den, you should find for the defendant, which is thC cor¬ 
poration, and then, as to Mr. Gladden, according to!your 
conclusion, you should find for either Mr. Gladden in X 
dollars or the defendant, so you should bring in two ver¬ 
dicts in this case however you may decide it. 

This is a case founded in negligence and it is brought 
by Mr. and Mrs. Gladden who are the plaintiffs and, in 
all such cases, as in this case, the parties who assent the 
affirmative in issue, that is, Mr. and Mrs. Gladden, Imust 
carry the burden of proof, the burden of proving itj and 
such burden of proof is established by a preponderance 
of the evidence which is determined not alone by 
98 the greater number of witnesses testifying t<i the 
particular set of facts: It means all testimony on 
behalf of the party carrying the burden must be sufficient 
to have you say that that party has carried the burden by 
a preponderance of the evidence. 

If you believe, on the testimony on any essential pdints, 
that it is evenly balanced then your finding as to that 
point must be against the party carrying the burdeii of 

proof. j 

i 

As 1 said, the only two points as to negligence jand 
proximate cause are, possibly, the definitions counsel! for 
the plaintiff have stated that I would state, and I think 
it is so short that 1 will repeat to you the instruction :j 

You are instructed, as a matter of law, that negligence 
is the doing of some act which a reasonably prudent per¬ 
son would not do, or the failure to do something which a 
reasonably prudent person would do actuated by those Con¬ 
siderations which ordinarily regulate the conduct of human 
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affairs. It is the failure to use ordinary care in the man¬ 
agement of one’s property or person. 

I have also been asked to give the definition of proxi¬ 
mate cause: 

You are instructed, as a matter of law, that the proxi¬ 
mate cause of an injury is that cause which, in natural 
and continuous sequence, unbroken by any intervening 
cause, produces the injury, and without which the result 
would not have occurred. There is the efficient cause, the 
one that necessarily sets in operation the factors that ac¬ 
complish the injury. It may operate directly or by put¬ 
ting intervening agencies in motion. 

Now, I see that you have put in a word which I know 
is the wrong word—1 cannot make out what it 
99 should be. 

What is that? 

Mr. Doherty: I tried to figure that out myself. 

The Court: It is certainly one that 1 am not accustomed 
to and I did not notice it when I said I would give it. 

Mr. Doherty: You are speaking of the word ‘‘averse’ 4 . 

The Court: Yes; I overlooked that word. What is it 
supposed to be? 

Mr. Willcher: 1 dictated it to my secretary, i don’t 
recall what it was. I think 1 could find out in a few mo¬ 
ments though. 

Mr. Doherty: That is why I could not understand it. 

The Court: It is so strange—in fact, there is no such 
word at all. 

Oh, I know what it is. I suppose it must be “efficient 
cause”. 

Mr. Willcher: That is right. 



The Court: Members of the jury, I will repeat what I 
said in respect to proximate case because of the difficulty 
about this word. Well, suppose I do: 

You are instructed as a matter of law that the! proxi¬ 
mate cause of an injury is that cause which, in natural and 
continuous sequence, unbroken by any intervening! cause, 
produces the injury, and without which the result would 
not have occurred. It is the efficient cause, the one that 
necessarily sets in motion the factors that accomplish the 
injury. It may operate directly or by putting intervening 
agencies in motion. 

Ladies and gentlemen: In this case, as I said before, 
the plaintiff depends on the allegation of negligence on 
the part of the defendant. If you find in tljiis case 
100 that the plaintiff has established to youjr satis¬ 
faction, by a preponderance of the evidence, that 
the defendant was negligent, and that such negligence 
was a proximate cause, as I have defined it, of th<j injury 
to, as I call again, the lady plaintiff, then, having In mind 
the other instructions I have given you, you should find 
for the plaintiffs subject to the finding as to damages. 

1 should add in that connection, however, th^t even 
though you should find the plaintiff was negligent! in this 
case, and that that negligence was a proximate c^use of 
damage to the lady plaintiff, nevertheless, if youj should 
find that the lady plaintiff herself was negligent and that 
her negligence was a proximate cause of this injtiry, you 
would still have to find for the defendant. 

I want to say to counsel: I thought over what I!said to 
you. I think that element is in this case. It is jwhat is 
ordinarily called contributory negligence. 

In this case, coming down more specifically to tl^e facts, 
you are instructed, as a matter of law, that if the defend¬ 
ant undertook to make any repairs to the electrical sys- 
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tem, it was his duty to make them properly. If, after the 
repairs were made, the electrical system was still in a 
dangerous condition, then the'defendants failure to make 
the repair is negligence and, if you find the plaintiff suf¬ 
fered injury as a result of such negligence and if you find 
that such negligence was the proximate cause of the in¬ 
jury, then your verdict should be for the plaintiff, subject 
to what I said on contributory negligence. 

* * * • 

101 The Court: Yes. The burden of proof on the 
question of contributory negligence is on the de¬ 
fendant. Of course, it does not necessarily mean that the 
evidence has to be put on by the defendant. The burden 
of proof is already on the defendant, as 1 said, with re¬ 
spect to contributory negligence. 

Now, in general, a landlord is not responsible for the 
repairs on the interior of premises. On the other hand, 
if there is any danger which is within the control of the 
defendant, that is the landlord, such, for example, as the 
heating plant, which is common to the entire apartment 
house, and this is an apartment house, then the defend¬ 
ant or the landlord may be responsible for the keeping of 
such installations in repair. 

Now, in this case, you have a written lease that has been 
read to you and I think its words are clear. 

You have also had testimony and I shall not discuss 
the testimony at any length. But you also have had testi¬ 
mony with respect to fhe course of dealing between these 
parties with respect to complaints as to the electrical sys¬ 
tem and whether or not the defendant, the landlord, under¬ 
took to make repairs. 

it is obvious, of course, I think that if a landlord under¬ 
takes to make repairs then it is his duty to make them 
properly and any violation of that duty may be negligence. 
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It* you should find for these plaintiffs then yoij would 
come to the question of damages. 

I 

Now, with respect to Mrs. Gladden, she claims her dam¬ 
ages only for pain and suffering. Well, as already told 
you, she has asked $2500. That is mentioned only as a 
maximum which you could give her. You would be en¬ 
titled to bring in a verdict for her in that amount if you 
found for her at all, but you should award lier such 

i 

102 amount as would, in your opinion, compensate her 
for pain and suffering already suffered and to be 
suffered and growing out of this particular incident That 
is a question of fact for you to determine. And, in addi¬ 
tion to what she lias claimed, Mr. Gladden, her husband, 
has claimed $500 first for medical expenses and, second, 
for loss of services and what is usually called consortium, 
it will be a question of fact for you to determine whether 
the husband paid for those services. You have heard the 
testimony on the question, not for the services but medi¬ 
cal services and x-ray. Mrs. Gladden has not m^de any 
claim on that account. You have heard the testimony in 
respect to who paid for them and what the relationship 
between Mr. and Mrs. Gladden was, that is the plaintiffs 
here. You are also to determine, in addition, Mij*. Glad¬ 
den's claim for loss of what is so frequently referred to 
as consortium. 1 will refer to that briefly: In tl|at con¬ 
nection, in determining what amount, if any, you should 
award him on that account, you may and should as shown 
by the evidence, consider the character and condition of 
the house wherein plaintiffs have dwelled, the services, if 
any, that have been performed by the wife in the manage¬ 
ment of the household; the services rendered by a wii. 
to a husband for the husband’s benefit, whatever they may 
have been, and of such character as you find thein to be 
from whatever any witness may have said, and y<j)u shall 
determine what they are worth even though you mhy have 
no market value equivalent for them; hence, it is hot nec- 


essary to prove them by any direct or express testimony 
as to the valne of the wife’s services to entitle the hus¬ 
band to recover loss of the relationship she sustained to 
him as a special and peculiar one, and only the facts of 
the case, at most, can guide you in estimating the 
103 amount which will fairly and justly compensate the 
husband for his loss, if any. 

’ Finally, ladies and gentlemen, in a case of this sort I 
think 1 ought to remind you that while you can draw cer¬ 
tain inferences which are properly drawable from evi¬ 
dence, your verdict must depend on evidence and infer¬ 
ences therefrom—it must not depend on guessing and spec¬ 
ulation and, of course, it must not depend on sympathy 
on the one side or prejudice against another. It must, a;- 
1 said a moment ago, come down to the evidence and in¬ 
ferences to be drawn therefrom and, if not based on evi¬ 
dence and the inferences drawn from the evidence then 
it is not a proper verdict. 

Is there anything else you gentlemen want? 

Mr. Willcher: May we approach the Bench? 

(Counsel for the respective parties and the reporter ap¬ 
proached the Bench and the following occurred out of the 

hearing of the jury:) 

Mr. Willcher: I want to take exception to your Honor’s 
interpolation of the question of contributory negligence, 
ask for you to withdraw it from the jury. 

• The Court: Overruled. 

(Counsel for the respective parties and the reporter 
resumed their places in the court room and the following 
occurred within the hearing of the jury :)^ 

The Court: Is there anything else? 

Mr. Willcher: That is all. 



105 Landlord and Tenant Agreement—Apartment 

THIS AGREEMENT, Made and executed this 
24th day of March, A. D., 1941, by and between Walker 
& JDunlop, Inc. hereinafter called the Landlord, and .Rich¬ 
ardson S. Gladden hereinafter called the Tenant. 

WITNESSETH, That Landlord does hereby let unto 
Tenant the premises known as Apartment 3, in 100 19th 
Street, S. E. in the District of Columbia, for the term of 
12 months, commencing on the 3rd Day of April, 1941, and 
fully ending at Midnight on the 3rd day of April, 1^42. 

# * # # 

AND TENANT, does hereby agree as follows: 

# * * # 


8. That he will keep said premises in good order ana 
condition, and surrender same at the expiration of the 
term herein in the same order in which they are received, 
usual wear and tear and damage resuiting from acts not 
caused by Tenant's negligence excepted. 

9. That he will allow Landlord or its agents to have ac- 
cess to said premises at any time for the purpose* of in¬ 
spection, or in the event of lire or other property damage, 
or for the purpose of installing or removing screens and 
awnings, or for the purpose of making any repairs Land¬ 
lord considers necessary or desirable. 

.. * 

10. That he will give Landlord prompt notice (of any 
defects or breakage in the structure, equipment or iixtures 
of said premises. 


106 IT IS FURTHER UNDERSTOOD AND 
AGREED, That Landlord shall be under no liability 
to Tenant due to any discontinuance of heat, hot water, 
elevator service, if such service is furnished, or for {he dis- 
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continuance of any other service caused by accidents, 
breakage or strikes or from any accident or damage caused 
by the handling of electric wires or lights, and that Land¬ 
lord shall not be liable for loss of or damage to property 
of Tenant caused by Buffalo Moths, Termites, or other 
vermin, or by rain, snow, water or steam that may leak 
into or flow from any part of said premises through any 
defects in the roof or plumbing, or from any other source. 

# * • • 

113 Before Cayton, Chief Judge, and Hood, Associ¬ 
ate Judge. 

HOOD, Associate Judge : Plaintiffs below, husband and 
wife, sued their landlord for damages arising from per¬ 
sonal injuries allegedly suffered by the wife when she 
received a shock from an electric light switch in their 
apartment. 

Plaintiffs’ evidence tended to show that they had occu¬ 
pied the apartment since April 1941; that around Thanks¬ 
giving of 1943 they reported “something” respecting the 
electric system in the apartment to the landlord; that late 
in December or early January the landlord sent out a man 
who did something to the light switch in the bathroom; 
that after that “sparks flew from the switch”; that on 
May 9 they reported to the landlord that the light switches 
were bad, especially in the bathroom; that sometimes the 
lights would not come on, and “they would flick and flick 
and sparks flew terribly”; that the landlord sent no one 
to make repairs, and on May 12 the wife answered the 
telephone, which is located in the hall, and as she picked 
up the receiver she “leaned against the light switch,” 
and the next thing she recalled she was lying in the hallway 
“crying and shaking all over and my foot was bleeding.” 

The evidence that the hall switch was defective, 

114 that the wife received a shock from it, or indeed that 
she received a shock at all, and that the injuries 
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complained of resulted from a shock, was scant. However, 
we cannot say that the evidence did not warrant Submit¬ 
ting these questions to the jury. But, assuming a shock 
from a defective switch, the question of the landlord’s lia¬ 
bility remains for consideration. 

The court charged the jury that if the landlord [under¬ 
took to make any repairs to the electrical system, it was 
the landlord’s duty to make them properly; and ilj, after 
the repairs were made, the electrical system was stjdl in a 
dangerous condition, then the defendant’s failure t<j> make 
the repairs was negligence. We think that this instruction 
submitted the case to the jury upon an erroneous theory 
in the light of the testimony in the case. It is, of course, 
well established that if a landlord undertakes to fepair, 
whether obligated to do so or not, it is his duty t<j> make 
the repairs properly and he is liable for any neglect in 
making them. Miller v. Fisher, 111 Md. 91, 73 A. 891, 5u 
L.K.A., K.S., 295; Marks v. Nambil Realty Co., Inc., 245 
N. Y. 256, 157 N. E. 129. However, in the present case, 
there was no evidence that the landlord ever undert|ook to 
make repairs to the switch from which the alleged shock 
was received. The landlord had undertaken to repair the 
bathroom switch, but there was no evidence, expert orjother¬ 
wise, that neglect in making those repairs, if thefe was 
neglect, had or could have had any effect upon the hall 
switch from which the alleged shock was received. |There 
was no testimony that when the man came and repaired 
the bathroom switch his attention was called to the hall 
switch or that he w^as asked to inspect it or repair it. There- 
fore, we think the principle of law given to the jiiry by 
the trial judge had no application to the facts of thp case 
and the giving of it was erroneous. 

It is well settled that generally there is no oligation on 
the part of the landlord to make ordinary repairs. Paratino 
v. Gildenhorn, 55 App. D. C. 271, 4 F. 2d 938. Aiid the 
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lease in this case did not impose upon the landlord the duty 
of making repairs. It contained a provision that the tenant 
should keep the premises in good order and condition, anti 
surrender them in the same order in which received, usual 
wear and tear excepted. The tenant argues that two other 
provisions should be construed as requiring the 
115 landlord to make repairs. Those provisions are that 
the tenant will allow the landlord access to the prem¬ 
ises for the purpose of inspection or for making any re¬ 
pairs the “landlord considers necessary or desirable,’’ and 
that the tenant will give the landlord prompt notice of 
any defects in the structure and equipment or fixtures. We 
do not think these provisions can be construed to impost; 
a duty on the landlord to make repairs. We think a land¬ 
lord may reserve the right to maker such repairs as he 
thinks necessary or proper for the protection of his prop¬ 
erty, or even for the comfort and convenience of his ten¬ 
ants, without imposing upon himself the duty to make 
them. Gulliver v. Fowler, 64 Conn. 556, 30 A. 852; Stone 
v. Sullivan, 300 Mass. 450,15 N. E. 2d 476, 116 A.L.R. 1223. 

It is also insisted by the plaintiffs that because the evi¬ 
dence showed that in the past the landlord had made nu¬ 
merous repairs to various apartments in the building that 
by this course of conduct the landlord had assumed the 
duty and obligation to make repairs. We think this con¬ 
tention cannot be sustained. If such were the law, then 
all landlords would hesitate to make any repairs for fear 
that by so doing they would obligate themselves to make 
all repairs. Yarborough v. Booher, 141 Tex. 420,174 S. W. 
2d 47, 150 A.L.R. 1369, and cases cited in annotation fol¬ 
lowing at page 1382. 

The landlord’s liability in this case, if there be liability, 
must arise from the fact that the leased premises consti¬ 
tuted a unit in an apartment house. The landlord of an 
apartment house who leases portions of it to various 


tenants and retains under his control other portions for 
the common use of all tenants stands in a situation differ¬ 
ent from the landlord whose tenant has possession an^i con¬ 
trol of the entire building. The liability of the landlord of 
an apartment house for defective conditions within the 
building or on its grounds has been the subject of discus¬ 
sion in many cases in this District; and it is now well (estab¬ 
lished that such a landlord has the duty of using reasonable 
care to keep the portions of the building retained under his 

control in a safe condition. Kay v. Cain,_U. Sj App. 

D. C._, 154 F. 2d 305, decided March 11, 1946; Hajriston 

v. Washington Housing Corporation, D. C. Mun. App., 45 
A. 2d 287, 74 W. L. R. 39, and cases there cited. The rule 
applies to a central heating or water system con- 
116 trolled by the landlord. Iowa Apartment House Co. 

v. Herschel, 36 App. D. C. 457; 0 ’Hanlon v. Grubb, 
38 App. D. C. 251, 37 L.R.A., N.S., 1213; Wardman vL Han¬ 
lon, 52 App. D. C. 14, 280 F. 988. 

There is no difficulty in applying the rule when tde de¬ 
fect occurs in a portion of the building used in cdmmon 
by the tenants and over which the landlord retains control. 
But the defect complained of here was not in a portion of 
the building under the landlord’s control; it was jwithin 
the tenant’s apartment. Plaintiffs alleged, and argued 
here, that the electric system was under the control of the 
landlord and that he was liable for any defects in itl For 
this proposition plaintiffs rely on the Iowa Apartment 
House and O’Hanlon cases, supra. In each of thos^ cases 
the landlord was held liable for defective radiators jin the 
tenant’s apartment. Those cases laid down the rule that 
when an apartment house has a central heating plant, con¬ 
trolled and operated by the landlord, his duty oi* care 
extends to the entire heating system, including sucii por¬ 
tions as are in the respective tenants’ apartments. By 
analogy, plaintiffs argue that the electric system of an 
apartment house is under the control of the landlord and 
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his duty extends to the entire system including electrical 
fixtures within the individual apartments. 

As we read the decisions, the landlord’s liability does not 
depend primarily upon the portion of the building in which 
the defect occurs, but on the control retained by the land¬ 
lord. Wardman v. Hanlon, supra; Fogarty v. M. J. 
Beuchler & Son, Inc., 124 Conn. 325, 199 A. 550. If the 
landlord retains control, he assumes the duty of mainte¬ 
nance; but such control must be exclusive. Thus, in the 
Iowa Apartment House case, it \cas said that the entire 
heating system was “under the exclusive care and control” 
of the landlord; in the O’Hanlon case the system was re¬ 
ferred to as an “instrumentality under the exclusive con¬ 
trol” of the landlord; and in the Wardman case the court 
spoke of the landlord’s “exclusive control of the supply 
of water.” In Altemus v. Talmadge, 61 App. D. C. 14S, 
58 F. 2d 874, cert, denied, 287 U. S. 614, referring to a 
tenant’s responsibility for injuries to third persons, the 
court said that “the principle of implied responsibility on 
the part of the tenant grows out of exclusive pos- 
117 session.” Cf. Ripple v. Mahoning Nat. Bank, 143 
Ohio St. 614, 56 N. E. 2d 289. 

Whether a portion of a building or an instrumentality 
in it is within the landlord’s exclusive control is a matter 
of fact. In the instant case, the evidence did not conclu¬ 
sively establish that the light switches within the tenant’s 
apartment were under the exclusive control of the landlord. 
There was evidence that the Potomac Electric Power Com¬ 
pany supplies electricity for the building and that that com¬ 
pany’s maintenance ends where the main line enters the 
building, at which point there is a main line switch; that 
the electric wiring is a part of the building; that the plain¬ 
tiffs had a separate meter and paid their own electric bills; 
that this meter is owned and maintained by the Potomac 
Electric Power Company. Certainly the landlord does not 
Operate and control the electric system in the same manner 
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or degree that the landlords controlled and operated the 
heating systems in the Iowa Apartment House and 0 ’Han¬ 
lon cases. In those cases the court apparently held as a 
matter of law that, since the central heating systeiin was 
admittedly under the landlord’s control, such control ex¬ 
tended to the whole system; but we cannot from the evi¬ 
dence in this case hold that the electric light switch jin th * 
tenant’s apartment, as a matter of law, was under die ex¬ 
clusive control of the landlord. This was a question of fact 
which ought to have been submitted to the jury, but the 
judge’s charge failed to include it. The jury should have 
been instructed that before they could find defendant lia¬ 
ble for the defect, they would have first to find tlitat the 
landlord had exclusive control over the instrumentality in 
which the defect existed. 

There was another vital omission in the charge jto the 
jury. If the landlord was liable for defects occurring \vithin 
the tenant’s private premises its liability arose only! from 
a failure to exercise reasonable care; a landlord is not an 
insurer of the safety of even the portions of the building 
under his control. We think reasonable care in such cases 
requires that he repair defects only after notice of such 
defects and that he make the repairs within a reasonable 
time after notice. C. W. Simpson Co., Inc., v. Langliey, 76 
U. S. App. D. C. 365, 131 F. 2d 869; Asheim v. Fahek 170 
Or. 330, 133 P. 2d 246, 145 A .L. K. 861. Plaintiffs’! testi¬ 
mony was that notice of the defect had been given three 
- ° 

days prior to the occurrence. Defendant denied that 
118 any notice was received and offered its office rec¬ 
ords in support of this contention. Yet the charge 
to the jury made no reference to notice or to the necessity 
of the jury deciding this strongly disputed question oi: fact. 

The landlord insists that he cannot be held liable for the 
reason that the lease contained an agreement that the land- 
operate and control the electric system in the same manner 
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lord would be under no liability to the tenant from any acci¬ 
dent or damage caused by the handling of electric wires or 
lights. If such provision attempts to exonerate the land 
lord from liability for his own negligence, it may be con¬ 
trary to public policy. Kay v. Cain, supra. However, that 
is not for us to decide here because the injury complained 
of did not result from handling electric wires or lights but 
from something entirely different, an electric light switch. 

For the reasons stated the judgment must be reversed 
and'a new trial awarded. 

V 

Reversed with instructions to award a new trial. 


i 



